


This page intentionally left blank



Conflict of Laws Third edition

This clear and authoritative introduction to the principles of
private international law, a complex and rapidly changing area,
now appears in a revised and fully updated form.

The English conflict of laws is a body of rules whose purpose
is to assist an English court in deciding a case which contains a
foreign element.

In this new third edition, the chapters on tort, jurisdiction
and staying of actions have been almost entirely rewritten. The
chapter on the Brussels and LLugano Conventions has been recast
and expanded. The growing influence of European Union law
on UK private international law is evident in this new edition,
which will be a valuable text for students and practitioners
alike.

J. G. COLLIER is a Fellow of Trinity Hall and Lecturer in
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Preface to the third edition

In the preface to the second edition I said that the conflict of laws had
undergone very substantial changes in the six years since the book first
appeared in 1987. More changes have meant that the chapters on tort,
jurisdiction and staying of actions have been almost entirely rewritten
and that on the Brussels and Lugano Conventions has again been
recast and expanded. The influence of the European Union on our pri-
vate international law is now considerable and looks likely to increase.
I am grateful once more to my colleagues and the students in the
Cambridge Law Faculty for discussions with them. I am particularly
indebted to Dr Pippa Rogerson for dealing with chapter 8 for me;
much of that chapter is really hers. Once more I am very glad to thank
Mrs Carol Dowling, who has, with the utmost efficiency, typed and
retyped everything I have written for this edition, as she did last time.
I have tried to state the law as it stood on 1 March 2001.
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General principles






1 Introduction

The subject-matter

The English conflict of laws is a body of rules whose purpose is to assist
an English court in deciding a case which contains a foreign element.
It consists of three main topics, which concern respectively: (i) the
jurisdiction of an English court, in the sense of its competence to hear
and determine a case; (ii) the selection of the appropriate rules of a
system of law, English or foreign, which it should apply in deciding a
case over which it has jurisdiction (the rules governing this selection
are known as ‘choice of law’ rules); and (iii) the recognition and en-
forcement of judgments rendered by foreign courts or awards of foreign
arbitrations.

If the case contains no foreign element, the conflict of laws is irrelevant.
If an Englishman and woman who are both British citizens, domiciled
and resident in England, go through a ceremony of marriage in England
and later, when they are both still domiciled and resident here, the wife
petitions an English court for a divorce, no foreign element is involved.
No problem of jurisdiction arises and any questions about the validity
of the marriage or the grounds upon which a divorce can be granted, as
well as any procedural or evidential matters, are all governed by English
law alone. The same is true if two Englishmen in England contract here
for the sale and purchase of goods to be delivered from Oxford to
Cambridge with payment in sterling in London, and the seller later
sues the buyer and serves him with a writ in England.

But if we vary the facts and suppose that in the first example at the
time the wife petitions for divorce the husband is domiciled and resid-
ent in France, and that the ceremony had taken place in France and
the husband argues that it did not comply with the requirements of
French law so that there is no marriage to dissolve, the conflict of laws
becomes relevant. The husband’s absence raises the question of the
court’s jurisdiction, and his argument raises that of whether French or
English law is to determine the validity of the marriage.
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Or suppose that in the second situation the seller is an Englishman in
England who agrees to sell goods in England to a French buyer in
France, to be delivered in France and paid for in sterling into an
English bank in Paris. The question arises as to whether the seller can
invoke the jurisdiction of the English court against the buyer, who is
still in France, if he wishes to sue him for breach of contract or failure
to pay the price. The further question may also arise as to which law,
English or French, is to be applied to determine the parties’ rights and
obligations should the English court possess jurisdiction.

It will be seen from these examples that a question of jurisdiction and
one of choice of law may both be involved in a particular case. But they
can arise independently. The court may clearly have jurisdiction, as it
has in the divorce case, but it has to answer the choice of law question.
Or there may be no question as to what law to apply, as would be the
case in the contract example if the parties had stipulated that English
law should govern their agreement, but there would be a question
whether the court has jurisdiction. Recognition and enforcement of
foreign judgments is a wholly independent matter. Choice of law does
not arise in combination with it.

These are only examples. A jurisdictional question can arise in any
kind of case; it usually does so because the proposed defendant is not in
England when the claimant tries to serve him with the process of the
English court.! A choice of law problem can arise in any civil action.
The conflict of laws is concerned with all of the civil and commercial
law. (It is not concerned with criminal, constitutional or administrative
cases.)? It covers the law of obligations, contract and tort, and the law
of property both immovable and movable, whether a question of title
arises inter vivos or by way of succession. It is concerned also with
family law, including marriage and divorce, and guardianship and the
relations of parent and child. Recognition or enforcement of a judg-
ment in some civil or commercial matter may be called for whether it
was for breach of contract or a tort (delict) or dealt with the ownership
of property or concerned status, such as a decree of divorce or nullity of
marriage or a custody or adoption order.

This is not true in matrimonial cases, where statutory rules of jurisdiction exist; see
pp- 319-20, 321 below. In some cases the English court may not have jurisdiction even
though the defendant is in England, as where, for example, he is a foreign ambassador
or consul. The jurisdictional immunities of foreign diplomatic and consular agents, as
well as foreign states or governments, now rest on statute. They will not be dealt with
in this book; reference should be made to works on public international law.

But questions of, for example, validity of marriage or recognition of divorces may be
involved in matters of British citizenship, immigration and social security.

o
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The name

Two names for the subject are in common use; however, they are
interchangeable. Neither is wholly accurate or properly descriptive. The
name ‘conflict of laws’ is somewhat misleading, since the object of this
branch of the law is to eliminate any conflict between two or more
systems of law (including English law) which have competing claims to
govern the issue which is before the court, rather than to provoke such
a conflict, as the words may appear to suggest. However, it was the
name given to the subject by A. V. Dicey, when he published his
treatise, the first coherent account by an English lawyer of its rules and
principles, in 1896 and it has been hallowed by use ever since.

Another name is ‘private international law’, which is in common use
in Europe. This is even more misleading than ‘conflict of laws’, and
each of its three words requires comment. ‘Private’ distinguishes the
subject from ‘public’ international law, or international law simpliciter.
The latter is the name for the body of rules and principles which
governs states and international organisations in their mutual relations.
It is administered through the International Court of Justice, other
international courts and arbitral tribunals, international organisations
and foreign offices, although, as part of a state’s municipal or domestic
law, it is also applied by that state’s courts.* Its sources are primarily to
be found in international treaties, the practice of states in their relations
(or custom) and the general principles of municipal legal systems.’
Private international law is concerned with the legal relations between
private individuals and corporations, though also with the relations
between states and governments so far as their relationships with other
entities are governed by municipal law, an example being a government
which contracts with individuals and corporations by raising a loan
from them.® Its sources are the same as those of any other branch of
municipal law, which is to say that English private international law is
derived from legislation and decisions of English courts.

[

The latest, 13th edition, The Conflict of Laws, called Dicey and Morris (Morris being
one of its most distinguished editors) was published by Stevens (LLondon) in 2000. It is
still the most authoritative textbook.

The question whether international law is part of English law will not be pursued
here.

Statute of the International Court of Justice, Article 38. This also states that textbooks
on the subject and judicial decisions are subsidiary means for the determination of the
rules to be applied by the International Court.

See R v. International Trustee for the Protection of Bondholders A/G [1937] AC 500 HL,
where it was held that certain bonds issued in New York by the British Government
were governed by New York law.

-

v

o
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‘International’ is used to indicate that the subject is concerned not
only with the application by English courts of English law but of rules
of foreign law also. The word is inapt, however, in so far as it might
suggest that it is in some way concerned with the relations between
states (it is even more inapt if it suggests ‘nations’ rather than states).’
The relationship between public and private international law will be
discussed more fully later.®

The word ‘law’ must be understood in a special sense. The application
of the rules of English private international law does not by itself decide
a case, as does that of the rules of the law of contract or tort. Private
international law is not substantive law in this sense, for, as we have
seen, it merely provides a body of rules which determine whether the
English court has jurisdiction to hear and decide a case, and if it has,
what system of law, English or foreign, will be employed to decide it, or
whether a judgment of a foreign court will be recognised and enforced
by an English court.

Geographical considerations

For the purpose of the English conflict of laws, every country in the world
which is not part of England and Wales is a foreign country and its
foreign law. This means that not only totally foreign independent coun-
tries such as France or Russia, or independent Commonwealth countries,
such as India or New Zealand, are foreign countries but also British
Colonies such as the Falkland Islands. Moreover, the other parts of the
United Kingdom — Scotland and Northern Ireland — are foreign countries
for present purposes, as are the other British Islands, the Isle of Man,
Jersey and Guernsey. It may be that the rules of another system are
identical with those of English law, or that they are found in legislation
such as the Companies Act 1985 which extends to both England and
Scotland. But if say, New Zealand or Scots law falls to be applied by an
English court, it is nonetheless New Zealand or Scots law which is
being applied, and not English law, even though these are identical.’

K

The rules of private international law apply between, for example, England and Scot-
land, which are not separate states. The English and Scots may be regarded as separate
nations but that is not why the rules so apply; it is because they have separate legal
systems.

Ch. 23 below.

Though see Arwtorney-General for New Zealand v. Ortiz [1984] AC 1 HL where certain
statutes of New Zealand which were in the same terms as English statutes were inter-
preted by resort to English case law. This case is discussed at pp. 366—7 below.

© ®
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In the case of foreign countries with a federal constitutional organisa-
tion, reference to the foreign country or law is not generally to the state
in an international sense, but to one of the component parts thereof, if
these are regarded in the constitutional law of that country as being
separate entities having separate legal systems. Thus, the reference is
not usually to the United States of America, but to a state therein, such
as New York or California, or to Canada, but to a province, for example
Ontario or Quebec, or to Australia, but to one of its states, such as
Victoria or New South Wales.'°

Glossary of terms employed

Conflicts lawyers commonly employ some Latin terms, which are a
convenient and short way of saying certain things which are in common
use. Some of these are:

Lex causae — the law which governs an issue. The following are
examples:

Lex actus — the law governing a transaction, such as the applic-
able law of a contract.

Lex domicilii — the law of a person’s domicile.

Lex fori — the law administered by the court hearing the case.
English law is the lex for: for an English court.

Lex loci actus — the law of the place where a transaction is
concluded; in relation to the conclusion of a contract called
lex loci contractus and to the celebration of a marriage, lex loct

celebrationis.

Lex loci delicti commissi — the law of the place where a tort is
committed.

Lex loci solutionis — the law of the place of performance (of a
contract).

Lex situs — the law of the place where property is situated.

1% However, it is obvious that for the purpose of determining a person’s nationality,
which is rarely necessary in the conflict of laws, it is the United States, Canada or
Australia which must be referred to. In the case of Canada and Australia a person
would probably be regarded as domiciled there rather than in a province or state for
the purpose of recognition of divorces granted there, since the divorce laws of those
countries refer to divorces of persons domiciled in Canada or Australia. See p. 38 note
4 below.



2 Characteristics of the English
conflict of laws

Late development

Compared with other branches of English law, a systematic body of rules
on the conflict of laws only came into being at a comparatively late stage.
The earliest cases appear to have concerned the enforcement of for-
eign judgments.' An eighteenth-century case, which is still of binding
authority, concerned the validity of a foreign marriage.? Lord Mansfield,
who, more than any judge, was connected with the development of a
body of commercial law in the latter half of the eighteenth century,
gave judgments concerning foreign contracts,’ torts* and the duty to
give effect to, and sometimes to deny effect to, foreign laws.’

It can be said with some confidence that the subject began to burgeon
in the latter part of the nineteenth century, which at the same time saw
the development (after 1857) of family law and the coming into existence
of a coherent body of commercial law, since that period witnessed a
rapid expansion of international trade and financial transactions. In those
years, the courts evolved more sophisticated rules as regards domicile,
the validity of marriages and recognition of foreign legitimations,
formulated the modern doctrine of the proper law of the contract, laid
down the rule governing liability for torts committed abroad and adopted
clear rules and principles for the recognition and enforcement of foreign
judgments. In order to formulate these principles the English courts
had to rely more on the writings of jurists than was usual with them;
Huber and the American Story ] are notable examples. These were also
foreign jurists, for it was not until A. V. Dicey published his Conflict of
Laws in 1896, that any English writer attempted to set down the existing
rules in a systematic fashion and to formulate a theoretical basis for
them and to extract coherent principles from them.

! Wier’s case (1607) 1 Rolle Ab. 530 K 12.

2 Scrimshire v. Scrimshire (1752) 2 Hagg. Con. 395.

> Robinson v. Bland (1760) 2 Burr. 1077. * Mostyn v. Fabrigas (1774) 1 Cowp. 161.
> Holman v. Johnson (1775) 1 Cowp. 341.

8



Characteristics of the English conflict of laws 9

Because of this feature, it is sometimes dangerous nowadays to rely
on older authorities.® Moreover, even decisions of those years or of the
early years of the twentieth century are unreliable or, to our eyes,
confused. Some questions remain unanswered: for example, what law
governs capacity to conclude a commercial contract?’ or, does capacity
to make a will of movable property depend on the law of the testator’s
domicile at the time he makes a will or at the time of his death? The
conflict rules regarding trusts inter vivos, other than those arising from
marriage settlements, were the subject of almost no clear English deci-
sions.® Other topics remain, surprisingly, the subject of considerable
doubt, and the indeterminacy of the rules which do exist is due, per-
haps, to unclear principle and analysis.

One other matter should be mentioned. Until quite recently, questions
concerning choice of law could fairly be said to have predominated over
jurisdictional problems. During the last thirty or so years this has been
completely reversed and for reasons which may become apparent, it is
fair to say that the English courts have come to be almost entirely
preoccupied with jurisdiction and enforcement of foreign judgments
(the law relating to which is concerned with questions of jurisdiction)
rather than with choice of law rules.

Legislation

Until fairly recently, the English conflict of laws was characterised by
lack of legislative interference; practically all its rules were judge-made.
A few statutes did exist, in particular Acts of 1868, 1920 and 1933
concerning recognition and enforcement of foreign judgments, but these
did not contain any choice of law rules; this was true also of statutory
provisions which extended divorce jurisdiction from 1937 onwards. A
few isolated examples of statutory provisions could be found, which
contained choice of law rules dealing with particular topics, such as the
Bills of Exchange Act 1882, section 72. A rarity was the Legitimacy Act
1926 which not only introduced legitimation by subsequent marriage
into English law, but provided for recognition of foreign legitimations
by furnishing rules which are simpler than the common law rules.

EN

See, for example, Male v. Roberts (1800) 3 Esp. 163.

The Rome Convention, 1980, on contractual obligations does not apply to the capacity
of natural persons (Art. 1(2) (a)). See pp. 208—9 below.

One case, Chellaram v. Chellaram [1985] Ch. 409, was concerned with a trust inter vivos
other than one created by a marriage settlement. It was held there that the English
court had the power to remove a trustee of an Indian trust. For trusts, see the Recogni-
tion of Trusts Act 1987, ch. 17 below.

<

©



10 General principles

But legislation has increasingly affected the conflict of laws during
the last forty years, partly because of the need to implement inter-
national conventions dealing with the subject. Indeed, a considerable
amount of the English conflict of laws is now statutory. Statutes include
the Wills Act 1963,° the Adoption Act 1976, the Family Law Act
1986, Part II,'' the Evidence (Proceedings in other Jurisdictions) Act
1975' and the Child Abduction and Custody Act 1985."° They also
include the Recognition of Trusts Act 1987'* and the Contracts (Applic-
able Law) Act 1990." Statutes which owe their origins to the Law
Commission are the Foreign Limitation Periods Act 1984'® and the
Private International Law (Miscellaneous Provisions) Act 1995, which
deals with capacity to contract a polygamous marriage'” and choice of
law in tort.'® The Domicile and Matrimonial Proceedings Act 1973, the
Unfair Contract Terms Act 1977'° and the Carriage of Goods by Sea
Act 1971 also contain provisions relevant to the conflict of laws.?

©

This dealt with the formal validity of wills and is in compliance with the Hague
Convention on the Forms of Testamentary Dispositions, 1961. See p. 272 below.
This enacted the Convention on Adoption of Children, 1965; it has been amended by
the Children Act 1975. See p. 355 below.

This replaces the Recognition of Divorces and Legal Separations Act 1971, which
enacted the Convention of the same name, 1970. See pp. 323-30 below.

This enacts the Convention on the Taking of Evidence Abroad, 1968.

This enacts the Hague Convention on Child Abduction, 1980, and the complementary
Council of Europe Convention on Recognition and Enforcement of Custody Orders,
1980; see pp. 339-45 below.

This implements the Hague Convention on the Law Applicable to Trusts and their
Recognition, 1986. See ch. 17.

This implements the Rome Convention on the Law applicable to Contractual Obliga-
tions, 1980. See ch. 12.315-17 below.

1 Pp. 63—4 below. '” Pp. 315-17 below

18 Ch. 13 below. '° Especially s. 27, p. 24 below.

20 As to the effect of the last of these, see The Hollandia [1983] 1 AC 565 HL, p. 215
below.



3 Choice of law rules

Analysis

The conflict of laws, in so far as it is concerned with the choice of the
applicable law, consists of only a small number of rules; the problems
tend to arise, as in most areas of the law, with the exceptions. But, for
the moment, we will stay with the general rules. These can all be stated
in the same simple form, for example:

(a) The formal validity of a marriage is governed by the law of the
place of celebration.

(b) Capacity to marry is governed by the law of the parties’ domiciles.

(c¢) Succession to movable property is governed by the law of the last
domicile of the deceased.

(d) Succession to immovable property is governed by the lex situs.

(e) Procedure is governed by the lex fori.

(f) Contracts are governed (in general) by the law intended by the
parties.

Some issues are governed by more than one system of law, either (i)
cumulatively, as: at common law liability for alleged torts committed
abroad is governed by both the lex fori (English law) and the law of the
place where the event took place; or (ii) alternatively, as: formal validity
of contracts is governed by either the law of the place of contracting or
by the applicable law.

These rules can all be analysed in the same manner. Thus: ‘succession
to immovables is governed by the lex situs’ falls into two parts: (i) ‘succes-
sion to immovables’ and (ii) ‘sizus’. ‘[F]ormal validity of a marriage is
governed by the law of the place of celebration’ falls into (i) ‘formal
validity of marriage’ and (ii) ‘place of celebration’.

The parts as in (i) are sometimes called ‘operative facts’, but a more
accurate name for them is, perhaps, ‘legal categories’. They are like
pigeon-holes into which the legal issue disclosed by the facts of cases
may be placed. The parts as in (ii) are called ‘connecting factors’, since
they connect the legal categories to the applicable law.

11



12 General principles

There are not many legal categories; they may be ascertained by
looking at the headings and sub-headings of most of the chapters of this
book; similarly there are not many connecting factors.

This may seem fairly straightforward, but there are difficulties about
it. Problems may occur because of conflicts between different legal
systems and they may arise in three ways.

(1) The case may fall into one legal category in the view of the lex for:
(English law) but into another by the foreign law which is alleged
to be the lex causae, or applicable law. Thus, English law may regard
the case as being concerned with formalities of marriage, but French
law may regard it as raising the question of capacity to marry.

(2) English law and the foreign (say, French) law may agree on the
legal category, and on the connecting factor. But this conceals a
latent conflict, because the two laws mean different things by the
connecting factor. Thus, under both laws succession to movables is
governed by the law of the last domicile of the deceased. However,
by the English law of domicile, he died domiciled in France; under
French law he died domiciled in England.

(3) There is a patent conflict between the respective choice of law rules,
since they employ different connecting factors, as where English law
regards succession to movables as governed by the law of the domi-
cile, but by the foreign law it is governed by the law of the nationality.

(1) involves the question of ‘characterisation’; (2) involves the question
of the interpretation of the connecting factor; (2) and (3) both involve
the doctrine of renvoi.

These three will be dealt with in the following order: (i) the connecting
factor, since it is the easiest, (i) characterisation and (iii) renvoi.

Connecting factors

The connecting factors employed by the conflict of laws are not very
numerous. They include the personal law (domicile, habitual residence
and, very rarely, nationality), the place where the transaction takes
place (as place of celebration of a marriage or the place of contracting),
the place of performance (as in contracts), the intention of the parties,
the sizus (the place where property is situated) and the place where the
court (forum) is sitting.

Since the conflict of laws forms part of English law, English law alone
can determine when a foreign law is to be applied. It follows from this
that English law must not only select the connecting factor, it must also
say what it means. This is clear, though it is only in respect of two
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connecting factors, domicile and, for jurisdictional purposes, the place
of contracting, that authority exists.

Thus, if both English and French law use domicile as a connecting
factor, but by English law a person is domiciled in France and by
French law in England, he will be regarded by an English court as
domiciled in France. In Re Annesley'

Mrs A died domiciled in France according to English law. By French
law she had never acquired a domicile there. Russell J held that Mrs A
died domiciled in France.

In two cases® the English courts have determined, by applying rules
of the English law of contract, whether a contract was concluded in
England or abroad. In fact, in neither case did either party think it worth
arguing that the matter should be determined by a foreign law.

There can be no doubt that if it should be necessary to determine the
situs of property, for example, a bank account at a New York bank’s
English branch, English law would apply, and the sizus would be England,
even if by New York law it would be New York.?

There are two exceptions to this general rule. These are: (i) nationality
— this can only be determined by French law if a person is alleged to be
a French national; (ii) for jurisdictional purposes, two statutes provide
that in certain cases, domicile shall be as determined by the foreign law
in question.*

There is also a quasi-exception. If, as in Re Annesley,” the English
court decides that a person died domiciled in France, but continues by
applying renvoi (which will shortly be discussed),® and pretends that it
is a French court, it is then applying the French conflict rules and not
those of English law and this will entail a determination that the deceased
died domiciled in England.

Characterisation

We have seen that the process known as ‘characterisation’ is sometimes
necessary because English law may regard a case as falling into one

! [1926] Ch. 692. The case was complicated by renvoi. See pp. 20-7 below. See also Re
Martin [1900] P 211.

2 Entores v. Miles Far East Corporation [1955] 2 QB 327; Brinkibon v. Stahag Stahl GmbH
[1982] 2 AC 34 HL See pp. 78, 206 below.

3 See X A/G v. A Bank [1983] 2 All ER 464.

* See Family Law Act 1986, s. 46(5) p. 324 below; Civil Jurisdiction and Judgments Act
1982, Sched. 1 (this is the EC Convention on Jurisdiction and Enforcement of Judg-
ments in Civil and Commercial Matters, 1968) Art. 52(2) (see p. 138 below).

> [1926] Ch. 692. ° See pp. 20—7 below.
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legal category but the relevant foreign law believes it to belong in a
different one. This process is undertaken also in cases which do not
contain a foreign element; a court may be called upon to determine
whether the issue sounds in contract or in tort, or whether property is
realty or personalty, but it is obviously more difficult where a foreign
element is present.

Examples of characterisation are to be found throughout this book,
where they are discussed in some detail. They include questions such
as whether two different requirements of French law, that a French
domiciliary required his parents’ consent to his marriage, which was
celebrated in England, concerned formal validity, which was a matter
for English law, or capacity to marry and so was governed by French
law. In two cases it was held that these French requirements concerned
formal validity and so were irrelevant in the case.” In another case the
question was whether a rule of English law which required that in order
for an action to be brought on a contract there must be written evidence
thereof, was a rule of evidence and thus procedural, so that it applied
by virtue of the lex for: to a contract governed by French law. It was
held that it was procedural, and applied.® In several cases the question
was whether a rule of a foreign law requiring an action to be brought
within a certain period of time was substantive and applicable, or whether
it was procedural and irrelevant. The courts held that it was procedural.’
The question has arisen whether a sum awarded as part of a judgment
by a foreign court and described by the foreign law as a penalty, though
it was not so regarded by English law, should be characterised as a
penalty or not. It was held that English law governed the matter, and it
was not a penalty.'°

It will be observed from these examples that the English courts have
generally characterised the issue before them according to their own
notions; this will be illustrated further.!!

The problem of characterisation is one of the most difficult in the
conflict of laws, and it has generated an enormous amount of writing
in many languages. It might well be thought that its difficulties and
obscurities increase in direct proportion to the increase in the quantity

" Simonin v. Mallac (1860) 2 Sw. & Tr. 67; Ogden v. Ogden [1908] P 46 CA; p. 297
below.

8 Leroux v. Brown (1852) 12 CB 801. See p. 62 below.

° See, for example, Huber v. Steiner (1835) Bing. NC 202; Harris v. Quine (1869) LR 4
QB 653.

1% Huntington v. Awrill [1893] AC 150 PC (on appeal from Ontario). The English courts
will not enforce a judgment for a sum they regard as a penalty.

' See pp. 17-19 below.
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of juristic discussion of it.'* There is considerable difference of opinion
as to how the problem should be solved. The courts are usually criticised
for solving it the wrong way and nearly all the cases referred to above
have been the subject of severe criticism. It is true that the solutions
arrived at have caused, or are capable of causing, considerable difficulties.
This is so much so that in one area, limitation of actions, Parliament
has had to step in and turn the law round.'® It is not sought to add to
the confusion here, it is merely desired to state the problem, illustrate
it, discuss briefly the chief methods which writers have suggested as
solutions for it, and to illustrate the whole matter by giving some English
cases by way of example.

Before proceeding further it has to be said that there has been very
great debate and confusion right at the start of the inquiry as to what it
is that is characterised. Is it a ‘legal relation’, ‘a legal claim’, ‘a legal
question’, ‘a factual situation’, the ‘facts of the case’, or ‘the rule of
English (or foreign) laws’? The real question is whether it is the facts or
factual situation, or a legal question. Since some aspects of characterisa-
tion clearly do not involve the facts this leads to the conclusion that it is
a legal question.

It is proposed to adopt this view. One reason is that although any case,
of course, involves the facts, what the choice of law rule points to is the
legal rules of some system. The facts are those data which enable the
judge to formulate, as he must always do, a legal issue which leads to
the application of a legal rule. A judge or a lawyer is not interested in
facts i vacuo, and they cannot be characterised in the abstract, but only
by formulating the legal categories; these are categories of legal questions.

Various solutions to the problem of characterisation have been put
forward; four will be mentioned.

The lex fori theory

This was proposed by the German and French writers, Kahn'* and
Bartin,'> who ‘discovered’ the problem in the 1890s. It has been the

12 Not all the literature is itself confusing. For a short, clear account see A. V. Dicey and
J. H. C. Morris, The Conflict of Laws, 13th edn, by L. Collins and others (london,
Stevens, 2000) ch. 2. Two more advanced and also comprehensible discussions are by
K. Lipstein, ‘Conflict of Laws 1921-71, the Way Ahead’ [1972B] 67 CL¥ 77-83 and
O. Kahn-Freund, ‘General Principles of Private International Law’ (1974-III), Recueil
des Cours, vol. 143, 369-82.

> Foreign Limitation Periods Act 1984. See pp. 63—4 below.

4 F. Kahn, ‘Gesetzkelten’, in Jehrings Jahrbucher vol. 30 (1891) 1-143.

5 F. Bartin, De L’impossibilité d’arriver a la suppression définitive des Conflits des Lois (Paris,
Clunet, 1897), 225-55, 466—95, 720-38. The most comprehensive discussion of this
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prevailing theory on the Continent, and by and large has been adopted
in practice by the English courts. According to this theory the court
should characterise the issue in accordance with the categories of its
own domestic law, and foreign rules of law in accordance with their
nearest analogy in the same law. Thus, a French rule requiring parental
consent to marriage should be characterised as pertaining to formal-
ities, since English law so regards its own rules regarding parental
consent.

Objections raised to the lex for: theory are that its application may
result in a distortion of the foreign rule and render it inapplicable in
cases in which the foreign law would apply it, and vice versa. Moreover
if there is no close analogy in the domestic law (as there is no analogy
in English law to the matrimonial property regime known to foreign
laws), the theory does not work. Lastly, its proponents sometimes seem
to suggest that it is facts alone which have to be classified, but this is
not so; it is facts which are presented in the light of a foreign law.

The lex causae theory

According to this theory, classification should be effected by adopting
the categories of the governing law. It is sometimes suggested that at
least one English decision is based on this method, though this is,
perhaps, doubtful.!® There are two serious objections to this theory.
First, the whole purpose of characterisation is to discover what law
governs the issue. To say that the governing law dictates the process of
characterisation is to argue in a circle, for how can we know what the
governing law is until the process of characterisation is completed?!’
Secondly, if there are two possible foreign laws to govern the matter,
and they characterise the issue differently, which is to be adopted by
the English court? It may be added that the adoption of this theory
could compel the adoption of idiosyncratic foreign characterisation,
such as the well-known rule of Maltese law that a Maltese person can
only be validly married, wherever the ceremony takes place, if he or she
goes through a ceremony before a Roman Catholic priest. The court
would have to resort to public policy to avoid this consequence.

topic in English is that by A. H. Robertson, Characterisation in the Conflict of Laws
(Cambridge, Mass., Harvard University Press, 1940). It was introduced to English-
speaking lawyers by E. G. Lorenzen in 1920. His article, published in that year, is
reproduced in his Selected Articles on the Conflict of Laws (New Haven, Yale University
Press, 1947).

1 Re Maldonado [1954] P 233; see p. 271 below.

17 M. Wolff denied that circularity need be involved: Private International Law, 2nd edn
(Oxford University Press, 1950) 156, but his arguments are not entirely convincing.
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Analytical jurisprudence and comparative law

This theory was espoused by the author of the encyclopaedia of com-
parative conflict of laws, Ernst Rabel,'® and views similar to his were
advanced in England by W. E. Beckett,'” who said that conflicts rules
should use ‘conceptions of an absolutely general character’, and that

These conceptions are borrowed from analytical jurisprudence, that general
science of law, based on the results of the study of comparative law, which
extracts from this study essential general principles of professedly universal
application — not principles based on, or applicable to, the legal system of one
country only.

This is at first sight attractive, but it has its drawbacks. First, few
universal principles are disclosed by analytical jurisprudence and com-
parative law which would be of assistance in this area. Secondly, though
comparative law may disclose similarities between legal systems, it may
also disclose differences, which it is hardly capable of resolving; thus it
may show that requirements of parental consent to marriage pertain to
formalities in some systems or to capacity in others or do not exist in
others, but this does not tell us how in the case before us these differences
are to be settled. Thirdly, it is rather impractical; it would be asking too
much of legal advisers and judges to undertake the exercise involved,
and one cannot imagine them doing so. This method would certainly
add to the length and cost of litigation.

Falconbridge’s views

The Canadian lawyer, Falconbridge, proposed a two-stage process.?’
The first stage, a task for the lex fori, is to define the scope of the legal
category, the categories not being those of the domestic legal system
but of its private international law, and the second is to examine the
relevant foreign rule in its own context to see whether it can be fitted
into the legal category in question.

English courts and characterisation

The English courts have not consciously adopted any one doctrine or
theory. Indeed, the question of characterisation has only been referred

'8 E. Rabel, The Conflict of Laws, a Comparative Study, 2nd edn, vol. I (Ann Arbor,
University of Michigan, 1968).

19(1934) 15 BYIL 46. Beckett was then Assistant Legal Adviser and later Legal Adviser
to the Foreign Office.

% J. D. Falconbridge, Selected Essays in the Conflict of Laws, 2nd edn (Toronto, Canada
Law Book Co., 1954), 50. Similar views were expressed earlier by L. Raape (1934—
IV), Recueil des Cours, vol. 50, 477.
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to expressis verbis in few cases. But the lex for: theory, modified in some
cases so as to approximate to Falconbridge’s view, seems to represent
the actual method employed by the courts. With one exception,?' they
do not apply foreign classifications as such; indeed in two cases, they
are directed to ignore the foreign characterisation. By the Wills Act
1963,%* they are instructed to ignore certain foreign classifications of
rules concerning the validity of wills as relating to capacity and treat
those rules as laying down formal requirements only. By the Foreign
Limitation Periods Act 1984 they must, in a conflict case, generally
treat rules of both English and foreign law governing the period within
which an action must be brought as pertaining to substance and not
procedure, irrespective of their classification by the domestic law to
which they belong.??

In practice, the English courts formulate the issue and define the
ambit of the legal category for themselves, and then they determine
whether a question posed by a foreign rule comes into that category.
An example of this is Re Cohn.**

A mother and her daughter, domiciled in Germany, were killed by the
same bomb in a German air-raid in London and it could not be
shown which died first and which survived the other.

Succession was governed by German law under which the daughter’s
estate could only succeed under her mother’s will if she had survived
the mother. By section 184 of the English Law of Property Act 1925
she, being the younger, was presumed to have survived her mother.
Uthwatt ] held that this rule was not one of evidence and did not apply.
The corresponding provision of German law, under which the two were
deemed to have died simultaneously, he held to be part of the law of
inheritance and so applicable. Thus he categorised the issue before him
as one of succession and then held that the question presented by the
German law came within that category.

The limits of the legal categories adopted in a conflicts case do not
necessarily coincide with the domestic classifications of English law.
Thus, ‘contract’ has been extended to include an Italian agreement
unsupported by consideration® and the implied contract imposed upon
matrimonial property by French law;* these concepts are unknown to

2 That is, as to whether property is movable or immovable.  ?* S. 3. See p. 272 below.

2 See p. 63 below. 2* [1945] Ch. 5. ** Re Bonacina [1912] 2 Ch. 394 CA.

% De Nicols v. Curlier [1900] AC 21 HL. The concept of formality of marriage was
extended to cover the question of the validity of a proxy marriage in Apz v. Apr [1948]
P 83 CA.
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English domestic law. Two cases which demonstrate the technique
described here when a foreign concept is unknown to English law, and
two which coincided with an English legal concept, are the ‘Greek
bank’ cases, where a question of universal succession by a corporation
and two regarding contractual liability were in issue.

In the first of these cases, Nawional Bank of Greece and Athens SA v.
Metliss,”” the House of Lords held that a Greek law which merged
two banking corporations into a single new one and transferred by
way of universal succession, a concept not known to English law, the
rights and liabilities of the old banks to the new one, was a law affect-
ing status, and applied since Greek law as the law of the place of
incorporation governed the issue, so that the new bank was liable on a
guarantee of certain bonds. But it held that a moratorium law affecting
liability thereon was a matter of contract law and, since the contract
was governed by English law as the proper law of the bonds and guar-
antee, the new bank’s liability was unaffected by it. In subsequent
proceedings, the House held in Adams v. National Bank of Greece and
Athens SA®® that a further Greek law enacted after the earlier decision
and which purported to absolve the new bank retrospectively from
liability on the guarantee was no defence to an action thereon for the
same reason.

In Macmillan Inc. v. Bishopsgate Investment Trust plc (No. 3),%° where
the claimant company sought the return of shares it owned in another
company which its own controller, Robert Maxwell, had fraudulently
pledged to a third party, the Court of Appeal rejected the claimant
company’s argument that the question should be classified as restitu-
tionary. It emphasised that it was not the claim but the issue which fell
to be characterised; in the instant case this issue concerned title to
intangible movable property and was thus governed by the lex situs of
the shares, whose application the claimant company was trying to avoid.

In one situation, however, the English courts abandon their own
domestic classification, and adopt one which is generally adopted in
systems of law which are not derived from the common law. For the
purpose of the conflict of laws, they classify property into movables and
immovables, rather than personalty and realty. Moreover, they deter-
mine into which category given property falls in accordance with its lex
situs and not with English law.?*

27 11958] AC 509, applied in Eurosteel v. Stinnes A/G [2000] All ER (Comm.) 964.
% [1961] AC 255. % [1996] 1 WLR 387, CA. *° See pp. 243—4 below.
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Renvoi

Meaning

Renwoi is a technique for solving problems which arise out of differences
between the connecting factor used by English law and that of the law
to which the English connecting factor leads. Such differences may be
either (i) that English law and the lex causae, say, French law, use the
same connecting factor for the legal category, for example, domicile, but
mean different things by it,>! or (ii) English law and the lex causae, say,
Italian law, use different connecting factors for the legal category, domi-
cile and nationality respectively.*

The English court might in such cases apply English law on the
ground that a French court would decide the case in accordance with
English law (this is called remission) or might apply German law on the
ground that an Italian court would apply German law (this is called
transmission). This process is known as renvor.

The topic is bedevilled by rather intemperate academic discussion;
most writers are, in general, hostile to renvoz, but courts in many states
have adopted it.>®> It is perhaps fair to say that it got a bad reputation
internationally from the case which was its fons et origo, the decision of
the Court of Cassation of France in Forgo’s case in 1883.%*

Forgo, an illegitimate Bavarian national, was born with a domicile in
Bavaria, but lived most of his life in France without ever acquiring a
‘domicil’ under French law. He left movable property in France but
no relatives except for some remote collateral relatives of his mother.
These could not succeed him under French law, and under French
law the property, being ownerless, would go to the French state. Under
Bavarian law they could succeed. The French courts would determine
the question by applying Bavarian law but the state argued that the
Bavarian courts would apply French law, and the French courts should
do likewise.

The court held in favour of the French state’s arguments. The result
was that the French Treasury got its hands on the property to the
exclusion of the collateral relatives.

3l See, for example, Re Annesley [1926] Ch. 692. 2 See Re Ross [1930] 1 Ch. 377.

3 United States courts did so in Re Tallmadge 181 NY Supp. 336 (1919); Re Schneiders’
Estate 96 NU Supp. (2d) 652 (1950).

3 10 Clunet 64; see also L’Affaire Soulié (1910) Clunet 888. In fact, the real and earlier
originator was an English judge, Sir Herbert Jenner, in Collier v. Rivaz (1841) 2 Curt.
855, though he never used the French term renvor.
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The real question is: what does the English court mean by the ‘foreign
law’ it is proposing to apply? As Maugham J put it in Re Askew,”
‘When the English courts refer the matter to the law of Utopia as the
lex domicilii,’® do they mean the whole of that law or do they mean
the local or municipal law which in Utopia would apply to Utopian
subjects?’ This poses the problem neatly, though, as far as the English
courts are concerned, the words ‘the whole of that law’ need a little
more refinement.

There are three possibilities. The first is that by the law of Utopia is
meant Utopian law minus its conflict rules, so that we apply, for example,
the Utopian domestic law of succession. This has been done in many
cases without question, and it is what is done in contract cases.’>’

The second is that by the law of Utopia is meant its law including its
conflict rules but minus its conflict rules applying renvoi, if it has any. This
is sometimes called the ‘single’ or ‘partial’ renwvoi, or renvoi simpliciter.
Thus, if the Utopian courts would apply English or Swiss law to decide
the case, so will the English courts. This is what happened in Forgo’s case,
and what, in part, Sir Herbert Jenner did in Collier v. Rivaz,’® when he
applied English law to uphold the validity of four codicils to a will made
in Belgium by an Englishman domiciled there. The codicils were form-
ally valid under English, but not under Belgian, law. But the Belgian
courts would, if they had had to decide the case, have applied English
law as the law of the nationality of the testator.*

The third meaning of the ‘law of Utopia’ is all the relevant law of
Utopia ncluding its conflict rules and renvoi if they include it. This is
sometimes called the ‘double’ or ‘total’ or ‘English’ (since it appears to
be peculiar to English law) renvoi. Another name for it is the ‘foreign
court’ doctrine since the English court first decides by its own conflict
rule to apply Utopian law and then pretends to be the Utopian court
or, more plausibly, asks how that court would decide the case. If it
would apply English law and by English law mean English law including
its conflict rules minus renvoi, then the Utopian court would apply Uto-
pian law. So, then, will the English court do the same.

* [1930] 2 Ch. 259.

% This is only an example; the same issue can arise if the courts refer the matter to the
law of Utopia as the lex situs.

See p. 204 below.

(1841) 2 Curt. 855. This meaning of ‘the foreign law’ was applied in Re Fohnson
[1903] 1 Ch. 821, a case of transmission. See also Re Trufort (1887) 36 Ch. D 600.
The will and two other codicils were admitted to probate on the ground that they were
valid by Belgian law, that is, by the first possibility. The judge was being pragmatic
rather than doctrinaire, and was evidently trying to fulfil the testator’s intentions.

>
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This third meaning was first adopted by Russell ] in Re Annesley,* a
case which concerned the material or essential validity of the terms of a
will.

An English testatrix had lived in France for fifty-six years. She died
leaving a will of movable property. The English court held that
she died domiciled in France, so that French law governed the validity
of her will. By French law it was partly invalid because she was not
free to dispose of all her property in the way she had done, since
she had not provided for certain persons who were entitled by law to
a share.

By French law also the validity of the will was governed by the law of
Mrs Annesley’s last domicile, but by French law she died domiciled in
England. So English law would be applied by a French court. However,
by means of renvor it would apply the English conflict rule, so that it
would (as in Forgo’s case) apply the French law of succession.

The court applied the French law of succession and held the will
partly invalid.

On the other hand, in Re Ross*!

An English testatrix died domiciled in Italy leaving movable property
in England and Italy and immovable property in Italy. Succession to
all her property was, therefore, governed by Italian law as the /lex
domicilii and the lex situs. The will was partly invalid by Italian law.
But the Italian court would apply English law as her national law, but
not apply renvoi.

Therefore, Luxmoore J applied English domestic law and held the will
valid.

In two cases which involved German law, which in this respect was like
French law but unlike Italian law, the English court applied German law.
These were Re Askew* which concerned legitimation by subsequent
marriage, and Re Fuld (No. 3)*> which concerned the formal validity of
a will of movable property.

This perhaps eccentric technique appears to be the doctrine at present
adhered to by the English courts. It is fair to say, however, that no
appeal court has so far had the opportunity to rule on the matter.** An
American writer once said that:

Notwithstanding the great authority of Westlake and Dicey it may reasonably be
hoped that, when the doctrine with all its consequences is squarely presented to

40 [1926] Ch. 692. *' [1930] 1 Ch. 377. * [1930] 2 Ch. 259. ** [1968] P 675.
4 However, renvoi (in its ‘single’ form) was stated by the Privy Council in Kozia v. Nahas
[1941] AC 403. But its application in that case was prescribed by a local Palestine law.
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the higher English courts, they will not hesitate to reject the decisions of those
courts that have lent colour to renvoi in the English law.*

Arguments against renvoi

Several arguments have been advanced against renvoi by writers.

(a)

(b)

©

45
4

>
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It is said to be difficult to ascertain whether the foreign system of
law does or does not apply renwvoi. This reflects the almost lachrymose
remarks of Wynn Parry J in Re Duke of Wellington®® when faced
with deciding whether Spanish law did or did not adopt it.*

This difficulty is no greater than that of ascertaining any other

rule of foreign law, such as its rules about communication of the
acceptance of an offer. It is ascertained in the usual ways.*® Because
of the great controversy the doctrine has engendered amongst writers
of various nationalities since 1883, the attitude of many legal sys-
tems to renvoi is quite well known. This objection to it seems either
misguided or exaggerated.*
It is claimed that by applying renvoi an English court is surrender-
ing to a foreign court, in that instead of applying the English choice
of law rule it is effectively applying the French or Italian choice of
law.

This is, of course, true, but only occurs because our choice of
law rule leads to the application of French or Italian law. This
process is undertaken only because our courts wish to undertake it.
Moreover, as we have seen, the question (to quote Maugham J) is:
what do the English courts mean by the law of Utopia? This surely
cannot be described as an abdication in favour of Utopian conflict
of laws.

A difficulty arises if the foreign court, should it be seised of the
case, would apply the law of a person’s nationality. If a person is a
national of a federal state or one which, like the United Kingdom,
contains several territories each possessing its own system of law,
reference to his national law is meaningless, since it could be one of
several laws. Re O’Keefe™® is usually held up to ridicule in this context.

Lorenzen, Selected Articles, 53.
[1947] Ch. 506, affd without reference to this point [1948] Ch. 118 CA.
There were conflicting decisions of Spanish courts and conflicting opinions of writers.

It is not clear from the report how the point arose. The Court of Appeal disposed of
the case without mention of renvoi.

48
49

For proof of foreign law, see ch. 4 below.
Countries with codes often provide for the matter. When Parliament wishes to exclude

renvoi it can do so and often does. For examples see pp. 26—7 below.

v
S

[1940] Ch. 124.
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A woman of British nationality died intestate in Italy, leaving movable
property. By English conflict of laws succession was governed by Ital-
ian law, since she died domiciled there. By Italian law it was governed
by her national law and Italian courts reject renvoi. Though she was
born in India, her domicile of origin was Ireland, since her father was
domiciled there when she was born. She had only paid one short visit
to Ireland, she had stayed rather longer in England, but the only
country in which she had settled was Italy.

Crossman J held that, in these circumstances, the law of her nation-
ality should be taken to mean that part of the British Empire to
which she ‘belonged’ and that this was the southern part of Ireland,
then (1940) Eire, now the Irish Republic.’!

This does seem odd in a way since she had hardly ever been to
Ireland and FEire did not exist when she was born or went to Ireland.
But what else was the court to do? Eire was a more realistic choice
than any other part of the British Isles or Commonwealth (her
name suggests it, for one thing).”* In any case the objection misses
the target; it was not renvot but the use by Italian law of nationality
as a connecting factor added to there being no one system of law
throughout the British Isles which caused the trouble. If further
inquiries had been made as to how the Italian courts would have
decided the actual case, a different and maybe more realistic answer
might have been forthcoming. Italian jurists have suggested that
Italian domestic law would have been applied.

(d) There is no logical reason why the process should ever stop. More-

over, the English ‘double renvor’ only operates at all because the
courts of other countries reject it. Thus, if French courts adopted
our method, in Re Annesley> the English court would apply French
law, the French court English law and so on ad infinitum. This is, of
course, true. But if some foreign law (as, for example, New South
Wales) also used the double renvoi method, and these horrendous
consequences were to ensue, one cannot help thinking that our
courts would put a stop to it somehow.’*

(e) Re Annesley®® would have been decided the same way if Russell J

51

had simply applied French domestic law. This is true, but is not
true of, for example, Re Ross,”® Re O’Keefe>” or Collier v. Rivaz.”®

It should be noted carefully that this was not, as many students seem to think, a case

of the revival of the domicile of origin (as to which see pp. 47, 51-2 below). Mrs
O’Keefe died domiciled in Italy.

It is curious that Re Ross [1930] 1 Ch. 377 comes in for no similar criticism.

[1926] Ch. 692. >* It would be better not to plead renvoi at all.
[1926] Ch. 692. 3 [1930] 1 Ch. 377.
[1940] Ch. 124. °® (1841) 2 Curt. 855.
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Arguments in favour of renvoi
There are some arguments in favour of the application of renwvoz.

(a) Though it does not necessarily achieve uniformity of decision, which
its opponents say that its proponents claim it does,’ it tends towards
it, as in Re Ross. If it is not employed, determination of rights is
more than likely to depend on where the action is brought. If one
action is brought in England and another in, say, Italy, conflicting
decisions of the English and the Italian court might well result.

(b) The use of renvoi might achieve the legitimate expectation of a person
as it did in Collier v. Rivaz, Re Ross or Re O’Keefe. This, of course,
does not always ensue; in one or two cases, such as Re Annesley or
Re Fuld (No. 3),°° a will has been to some extent upset. But in Re
Askew® a person was held to have been legitimated who would,
without renvoi being employed, have been held to have been a
bastard by reason of what was then a gap in English domestic law.%?

(c) It appears to be agreed on all sides, or at any rate conceded, that if
the choice of law rule requires the application of the lex situs to
questions concerning immovable property, renvoi should be ap-
plied. For if Italian law says that the person entitled to Italian land
is the one who is entitled to succeed by English law, it would be
pointless for the English court to insist that it should be whoever is
so entitled under the Italian law of succession. It could do nothing
to enforce its view.

Summary

So there are respectable arguments both for and against the application
of renvoi. But it is suggested that the matter is not as important in
practice as the writing about it might suggest. It has not been applied
uniformly in respect of all the English choice of law rules, nor in respect
of any one of them. In some decided cases, no resort has been made to
renvoi, presumably because neither party, in proving the relevant for-
eign law, proved its rules of the conflict of laws. Moreover, as we shall
see, the English courts do not apply renvor in connection with some of
their choice of law rules, where ‘Utopian law’ is taken to mean only
Utopian domestic law without its conflict rules, and, because of certain

> Not even the complete elimination of differences between choice of law rules of vari-
ous conflicts systems would do this; it could only be done by all legal systems having
identical rules for each legal question.

0 [1968] P 675. ° [1930] 2 Ch. 259.

2 The Legitimacy Act 1926 did not allow an adulterinus to be legitimated.
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legislation, it is not nowadays nearly as important as it was in areas in
which it has in the past been applied.

Areas of application

English courts have employed renvor in one form or another in respect

of:
(a)

(b)

©
(d)
(e

Formal validity of wills of movables (and immovables®): Collier v.
Rivaz,** Re Fuld.®® But now the Wills Act 1963, section 1 provides
seven systems of law (and eight in the case of immovables) to test
the validity of a will. The rules are the domestic rules thereof.®®
Essential or material validity of wills of movables: Re Trufort,’” Re
Anmnesley,*® Re Ross.*

Succession to movables on intestacy: Re O’Keefe.™

Essential validity of wills of movables: Re Ross.

Almost certainly, succession to immovables on intestacy.

(f) Title to movables by transfers inzer vivos. This was suggested by

(2)
(h)

6))

)

63

g9 o o

Slade J in Winkworth v. Christie, Manson & Woods.” In Macmillan
Inc. v. Bishopsgate Investment Trust plc,” Staughton L] in the Court
of Appeal said that renvor did not apply to the determination of title
to shares in a company. It is hard to see why it should not. The
other two Lords Justice did not mention the point.

Almost certainly, title to immovables inzer vivos.

Legitimation by subsequent marriage: Re Askew.” This has been of
little importance since the removal of the former bar on legitima-
tion of adulterini in 1959.7

Formal validity of marriage. In Taczanowska v. Taczanowski” the
Court of Appeal was willing to apply Polish law by way of reference
from Italian law (lex loci celebrationis) if this would have meant the
marriage was valid. But it did not and the marriage was instead
held valid as being a good common law marriage.”

Capacity to marry. In R v. Brentwood Superintendent Registrar of
Marriages, ex parte Arias,’”’ a person’s capacity to remarry after a

There is no actual decision regarding a will of immovables.

* (1841) 2 Curt. 855.  ® [1968] P 675. ° S.3. ¢ (1887) 36 Ch. D 600.

® [1926] Ch. 692. % [1930] 1 Ch. 377. ™ [1940] Ch. 124.

! [1980] Ch. 496. The learned judge was, however, asked only whether English or

Italian domestic law governed the effect of a sale of goods in Italy.

<

<

2 [1996] 1 WLR 387, CA. ™ [1930] 2 Ch. 259.
Legitimacy Act 1959. See now Legitimacy Act 1976.
> [1957] P 301 CA. See also Hooper v. Hooper [1959] 1 WLR 1021, which is not,

perhaps, a true example of renvoi.

S

°® See p. 300 below. " [1968] 2 QB 956.
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recognised foreign divorce was tested by reference from the law of
his domicile to that of his nationality, by which he had no capacity.
This is of less significance now, since this decision was reversed as
regards capacity to remarry in England after a recognised foreign
divorce by the Recognition of Divorces and Legal Separations Act
1971.7

By statute, renvoi plays no part in the law of contract” or tort.®

The incidental question

The problem of the so-called incidental question arises when, in the
course of deciding a case, an issue which is subsidiary to the actual
issue to be decided arises. Thus, entitlement to share in the estate of a
deceased person may depend on whether the person in question is
legitimate or illegitimate, and this in turn may depend on the validity of
his parents’ marriage as in Shaw v. Gould.®'

For the problem to arise there must be (1) a principal or main
question governed by English conflict rules by the law of country A,
and (2) a subsidiary or incidental question in the same case, which
could arise on its own and is governed by the law of country B. Also (3)
the application of the law of A must produce a result different from that
which would follow from the application of the law of B.

In only very few cases has this situation arisen. It did not arise in Shaw
v. Gould, since all the issues involved were governed by the same law.*

Writers express different views on whether the answer to the subsidiary
issue should, when the problem arises, decide the case in which event the
law governing the principal issue would not be given its usual effect, or
whether the latter law should be applied so that international harmony
as to the result might more easily be achieved.

8 S. 7. It seemed that the decision would continue to apply if the remarriage was

celebrated abroad, but see Lawrence v. Lawrence [1985] Fam. 106, and see now Family
Law Act 1986, s. 50; p. 307 below.

Contracts (Applicable Law) Act 1990, Sched. 1 (Rome Convention, 1980), Art. 15.
The same was true at common law. See Amin Rasheed Shipping Corporation v. Kuwait
Insurance Co. [1984] AC 50. Also Re United Railways of Havana Lid [1960] Ch. 52
CA.

Private International Law (Miscellaneous Provisions) Act 1995, s. 9(5).

(1868) LR 3 HL 55, p. 349 below.

I.e. English law. Nor did it arise in Perrini v. Perrini [1979] Fam. 84, since the main
question (capacity to marry) and the subsidiary question (recognition of a foreign
nullity decree) were both governed by English law. It did arise in an American case:
Meisenhelder v. Chicago & NW Railway 170 Minn. 317 (1927), and in an Australian
case: Haque v. Haque (1962) 108 CLR 230. See Dicey and Morris, Conflict of Laws,
13th edn, 45-64.

7

©°
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The problem arose in one Canadian and two English cases. In all
three the principal question concerned capacity to marry (or remarry)
and in all three the subsidiary issue was the recognition of a foreign
divorce decree. In the Canadian case and the first of the English cases,
the court applied the law governing the principal issue and effectively
excluded the law which would have governed the subsidiary issue had it
arisen on its own. In the second English case, the court allowed the
main question to be determined by the answer to the subsidiary question.
These cases are discussed later on,*” but will be dealt with reasonably
fully at this point.

In the Canadian case, Schwebel v. Ungar®*

H' and W were Jews domiciled in Hungary. They left Hungary for
Israel but en route obtained a divorce in Italy. They both arrived in
Israel where W acquired a domicile. She then went to Ontario and
there married H? who was domiciled in Ontario.

Under Ontario conflict rules W had capacity to marry H? since her
capacity to marry was governed by Israeli law at the time of the marriage.
Since Israeli law recognised the Italian divorce, it regarded her as a
single woman. But by Ontario conflict rules that divorce was not recog-
nised since at the time it was obtained the parties were still domiciled in
Hungary, whose courts had not granted it and did not recognise it.
Therefore, in the eyes of the Ontario court W was still married to H',
and H?, who was domiciled in Ontario, had no capacity to marry her.
The court, applying Israeli law and ignoring Ontario law, which gov-
erned the subsidiary issue, held the marriage valid.

The converse situation arose in England in the Brentwood Marriage
case.”

H and W were domiciled in Switzerland, where a divorce was ob-
tained. This was recognised in England. H was an Italian national and
by Swiss law his capacity to marry was governed by Italian law as his
national law. By Italian law the Swiss divorce was not recognised so
that under Italian and Swiss law he could not remarry.

The English court, like the Canadian court, concentrated on the
issue of H’s capacity to marry to the exclusion of the recognition of his
divorce, applied the law of his domicile®*® and held that he could not
remarry in England, though in the eyes of English law he was an
unmarried man.

% See pp. 307-8 below.
8 (1962) 42 DLR (2d) 622 affd (1964) 48 DLR (2d) (Supreme Court of Canada).
% 11968] 2 QB 956.  *® This is an example of renvoi by transmission.
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In one sense Schwebel v. Ungar might be regarded as satisfactory, but
the Brentwood Marriage case as unsatisfactory, since the former promoted
freedom to marry and the latter denied it. Indeed, the Brentwood Mar-
riage case has since been reversed by statute, in that H’s incapacity
would now be disregarded.®”

From another point of view Schwebel v. Ungar is equally unsatisfactory.
If it represented English law it would mean that a person who is domi-
ciled here could marry someone who, in the eyes of English law, is a
married person, that is to say, contract a bigamous union and in so
doing commit a crime here. It is not clear that Schwebel v. Ungar would
be followed in England, but it is thought that it would not.

In the second English case, Lawrence v. Lawrence,®® the facts were basic-
ally the same as the Brentwood Marriage case® except that the remarriage
had taken place abroad. This being so, and the legislative provision which
reversed the latter case not being applicable where the remarriage takes
place outside the United Kingdom, one would have expected the decision
to have been the same and the remarriage to have been held invalid.

But the Court of Appeal, without saying the Brentwood Marriage case
was wrong, held that because the court must recognise the foreign divorce
the wife was free to remarry, though she had no capacity to do so under
the law of her domicile.’® It thus made the incidental question effectively
determine the main question. Indeed, the majority specifically said that
the question of capacity to marry in the usual sense did not arise. It is
submitted that this was highly dubious at common law.”! However, it
was enacted into law by the Family Law Act 1986, section 50.

The time factor

Problems may sometimes arise in the conflict of laws because over a
period of time changes take place in the law. A change may take place
in a conflict rule of the forum. This occurred for example with the Wills
Act 1963,% and in Chaplin v. Boys.”> Here, the questions which may
arise are whether the new rule affects transactions or relationships already

57 Family Law Act 1986, s. 50.  ®® [1985] Fam. 106. * [1968] 2 QB 956.

% The Court thus extended s. 7 of the Recognition of Divorces etc. Act 1971 to remarriages
outside the United Kingdom in spite of the limiting words therein, and achieved a
reform proposed by the Law Commission in Report no. 137 (1984) and enacted by
the Family Law Act 1986, s. 50.

Purchas LJ expressly dissented from this view; he held that the remarriage was valid on
another ground which is even more dubious. Anthony Lincoln J had decided that the
remarriage was valid on another ground which is perhaps slightly less dubious, since he
regarded the question in the same light as did the court in the Brentwood Marriage case.
See p. 272 below.  ® [1971] AC 356 HL. See pp. 223—4 below.
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entered into or a status already acquired, and whether the new rule
entirely supersedes the old one.”* Or a change may take place in the
connecting factor, for example, a change in a person’s domicile or in
the sizus of movable property. Some connecting factors, such as the sizus
of immovables or the place of commission of a tort, cannot change.
These two kinds of change will not be pursued further.

The most difficult problems arise in respect of changes in the lex causae;
for example, New York law, the law governing a subsisting contract, is
altered by legislation, or a marriage which was formally invalid by the
law of the place of celebration when celebrated is subsequently validated
by or under that law. The problem has always existed, but did not
attract much learned or judicial attention until recent times.”

Examples which will be found in this book concern the following: (i)
tort: in Phillips v. Eyre®® an act which was a tort in Jamaica was later
justified by Jamaican legislation, thus making the act not actionable in
tort in England; (ii) contract: in R v. International Trustee for the Protec-
tion of Bondholders A/G°" a provision of New York law, the applicable
law, which rendered a gold clause in a contract void, and in Re Helbert
Wagg & Co. Ltd’s Claim®® a moratorium imposed by a German law which
had the effect of discharging a debtor from liability under a contract
which was governed by German law, were given effect; (iii) formal
validity of marriage: in Starkowski v. Attorney-General®® a marriage which
was formally invalid by Austrian law when it was celebrated in that
country was held to have been validated by its registration under the
provisions of a later Austrian law; (iv) succession to immovables: in Nelson
v. Bridport,'® the lex situs (law of Sicily) was changed after the death of
a testator so as to invalidate interests created by his will in land in Sicily.

It will be observed that in all these cases effect was, apparently, given
to the change in the lex causae,' but in two cases'®? it was not. They

°* It has been held that the statutory rules for recognition of foreign legitimations by

subsequent marriage contained in the Legitimacy Act 1926, s. 8, did not displace the
common law rules: Re Hurll [1952] Ch. 722.

Two important articles by F. A. Mann, “The Time Element in the Conflict of Laws’
(1954) 31 BYIL 217, and J. K. Grodecki, ‘Conflicts of Laws in Time’ (1959) 35
BYIL 58, were published after the decision in Starkowski v. Attorney-General [1954]
AC 155 HL below.

(1870) LR 6 QB 1. ° [1937] AC 500 HL.  * [1956] Ch. 323.

[1954] AC 155. It was distinguished in a Canadian case on capacity to marry: Ambrose
v. Ambrose (1961) 25 DLR (2d) 1 (British Columbia).

190 (1845) 8 Beav. 527.

191 This was done in a South African case concerning laws governing matrimonial prop-
erty: Sperling v. Sperling (1975) (3) SA 707, and in a Canadian case on the same
matter: Topolski v. The Queen (1978) 90 DLR (3d) 66.

Three, if one includes Ambrose v. Ambrose, note 99 above.

9
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concerned succession to movables. In Lynch v. Provisional Government of
Paraguay'® a law of Paraguay which purported to invalidate the will of
a testator who had died domiciled there was denied effect, and the will
was held valid as regards property in England. This was followed in
Re Aganoor’s Trusts'®* where interests in movable property in England
bequeathed by the will of a person who died domiciled in Padua were
held not to have been invalidated when, later, the Austrian law was
supplanted by Italian law upon Italy succeeding to the territory of
Padua, Italian law regarding the interests as invalid.

It should be added that, as regards the formal validiry of wills, provision
is made in the Wills Act 1963'® whereby a change in one of the
applicable laws after the will is made or after the testator’s death is to
be given effect if it validates the will, but not if it invalidates it.

The general view of the cases mentioned appears to be that a refer-
ence to the lex causae should be a reference to that law in its entirety,
including any changes in it between the relevant event and the date of
its application. On this view the cases in (i) to (iv) are correct and
Lynch’s case and Re Aganoor’s Trusts wrong.'

But a more subtle analysis suggests that they are all correct. Lipstein'®’
has drawn attention to the need to distinguish between ‘once and for
all’ acts or events which are over and done with and those which form
part of a continuing relationship. Thus, the death of a testator is a ‘once
and for all’ event, but the entry into a contract is not, for the contractual
relationship may continue for many years. Lynch’s case'®® is an example
of the former, R v. International Trustee for the Protection of Bondholders
A/G* of the latter. A law enacted subsequent to the death of a testator
cannot affect the succession to the testator, which has already taken
place, but it can affect the contractual relationship, which is still sub-
sisting. Further, one must characterise the rule of the lex causae to
determine what it is concerned with and whether it is in fact applicable
at all.

Examined thus, Nelson v. Bridport''® and Re Aganoor’s Trusts*'! which,
prima facie, appear quite incompatible, are reconcilable (and Re
Aganoor’s Trusts carries Lynch’s case with it). The Sicilian law in the
former case did not invalidate the will, but was concerned with the

103 (1871) LR2 P & D 268. ' (1895) 64 LJ Ch. 521.

193-S, 6(3). The Act applies to wills of immovables as well as wills of movables.

196 In Starkowski v. Attorney-General [1954] AC 155 the House of Lords rather feebly
tried to distinguish Lynch’s case.

107 K. Lipstein, ‘Conflict of Laws 1921-71, the Way Ahead’ [1972B] 67 CLY, 96-100.
Lipstein’s arguments appear entirely correct.

108 (1871) LR2 P & D 268. ' [1937] AC 550.

110 (1845) 8 Beav. 527. ''! (1895) 64 LJ Ch. 521.
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invalidity of subsisting interests in immovable property in Sicily and
thus was correctly applied as its lex sizus. The Italian law in Re Aganoor’s
Trusts likewise purported to invalidate subsisting interests in property,
but since the property was in England, it was not part of the lex situs,
which was English law. By English law those interests were valid. It
may be added that, as Diplock J observed in Adams v. National Bank of
Greece and Athens SA,'** the Paraguayan law in Lynch’s case was not
really concerned to invalidate the will, but to expropriate to that state
the property bequeathed to it. But again, the lex sizus of the property
was English law and Paraguayan law did not govern title to it.

At first sight, the two cases, Phillips v. Eyre'® and Starkowski v.
Attorney-General,"* do not fit this explanation, since the act had taken
place and was ‘over and done with’ when the tort was committed and
the ceremony of marriage was performed. But this is not really so; in
Phillips v. Eyre, the lex causae governing tort liability was English law, and
the result reflected a rule of that law which gave justificatory effect to
the conduct in question if it was justified where it was done. In
Starkowski’s case it is arguable that the parties remained subject to
Austrian law after they were ‘married’, by reason of their domicile
there. The Austrian validating law was passed in June 1945, the month
after the wedding, and they only left Austria for England in July 1945.

2 [1958] 2 QB 59 at 76, 77. ' (1870) LR 6 QB 1.

1% 11954] AC 155. For a discussion of variations on the facts of this case and suggestions
that have been made for dealing with them, should they arise, see pp. 297—8 below.
On the analysis reproduced here, the Austrian law should have had no effect, had it
been enacted after the parties had acquired a domicile in England. (However, this was
not the view adopted in Sperling v. Sperling (1975) 3 SA 707.)



4 Proof of foreign law

Status of rules of foreign law

In an action before an English court, a party who relies on the rules of
a foreign system of law must plead and prove them. Normally, the
courts will not take judicial notice of the rules of foreign law,' except
that the House of Lords, which is a court of appeal in civil cases from
England, Scotland and Northern Ireland, will take judicial notice of the
laws of all three countries in hearing appeals from the courts of any one
of them.

In this respect rules of foreign law differ from those of public inter-
national law; moreover, the rules of public international law have the
status of rules of law in an English court, because it is part of the law of
England.? Rules of foreign law have the status of facts. But they are
unusual facts, because, unlike other facts, they need only be proved to
the satisfaction of the judge, not that of the jury.’

At common law, a particular rule of foreign law must be proved
afresh each time it is pleaded, because the foreign law may have changed
since the previous occasion on which it was proved to and accepted by
an English court.*

However, the Civil Evidence Act 1972° now provides that where any
question of foreign law has been determined in any civil or criminal
proceedings® by a court other than one which can take judicial notice of
foreign law, then any finding made or decision on that question in the
earlier proceedings shall, if reported or recorded in citable form, be

' El Ajou v. Dollar Land Holdings plc [1994] 2 All ER 685. But in Saxby v. Fulton [1909]
2 KB 208 CA at 211 notice was taken of the ‘notorious’ fact that gaming was lawful
at Monte Carlo. This was heretical. As to proof of foreign law, see generally R. G.
Fentiman, Foreign Law in English Courts (Oxford University Press, 1999).

% See, for example, Trendtex Trading Corporation v. Central Bank of Nigeria [1977] QB
529 CA.

> Supreme Court Act 1981, s. 69(5).

* Lazard Brothers v. Midland Bank [1933] AC 289 HL. But cf. Re Sebba [1959] Ch. 166.

>S.4(2). ° These are defined in s. 4(4).
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admissible in evidence in proving the foreign law, and this will be taken
as established unless the contrary is proved.’

A finding or decision is taken to be reported or recorded in citable
form only if it is in writing in a report or transcript which could be cited
as authority if the question had been a question as to English law.?

A foreign statute or law cannot be put before the court without an
expert to explain it, nor can books of authority or decisions of courts,
since they might require interpretation to enable the court to understand
them correctly.’ The required method of proof is by expert witnesses.

Method of proof

An expert testifying to foreign law may give his evidence orally or by
affidavit.!® Who is an expert is not easy to state. Ideally, it should be a
judge or lawyer qualified to practise in the relevant foreign country but
this was never an exclusive requirement.

For example, an English banker with years of banking experience in
London who had gained great knowledge of South American banking
practices was preferred to a Chilean lawyer who had practised there for
four years, to inform the court of the meaning of ‘first class bills on
London’ appearing as a phrase in leases of premises in Chile.!' Aca-
demic qualifications by themselves are not enough,'” but the Reader at
the Inns of Court School of Law in Roman-Dutch law who had no
experience of practice in Southern Rhodesia but had practised for a
time in the Transvaal, was allowed to give evidence of the law of
Southern Rhodesia.”

That there never was an absolute requirement that an expert witness
must be a practitioner is made clear by the Civil Evidence Act 1972,
which professes to be declaratory. This provides that:'*

K

Unless, that is, the finding or decision conflicts with another one on the same question
adduced in the same proceedings as that other. For a discussion of the weight to be
given to the previous English decision see Phoenix Marine Inc. v. China Ocean Shipping
Co. [1999] 1 All ER (Comm.) 139.

Civil Evidence Act 1972, s. 4(5).

For a statutory exception to this see the admissibility of copies of statutes of the
legislature of a British possession (which term includes independent Commonwealth
countries including republics) in the Evidence (Colonial Statutes) Act 1907.

There is a statutory power for a court to state a case for the courts of a British
possession as to a question of its law: British Law Ascertainment Act 1859. This is
rarely used.

' De Béeche v. South American Stores [1935] AC 148 HL.

12 Bristow v. Sequeville (1850) 5 Exch. 275.

3 Brailey v. Rhodesia Consolidated Ltd [1910] 2 Ch. 95. '™ S. 4(1).
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It is hereby declared that in civil proceedings a person who is suitably qualified
to do so on account of his knowledge or experience is competent to give expert
advice as to [foreign law] . . . irrespective of whether he has acted or is entitled
to act as a legal practitioner there.

Duty of the English court

If an expert’s evidence is uncontradicted or if the experts are agreed,
the judge cannot reject the evidence and form his own opinion from his
own researches.!” But the evidence does not have to be accepted if the
witness is obviously unreliable or the evidence is preposterous.'® If the
witness puts a foreign code, decision or textbook in evidence, the court
is entitled to look at the parts he puts in evidence,'” and where the
evidence of experts upon its interpretation conflicts, the court can arrive
at its own conclusions.'® The court must not, however, examine the
parts not put in evidence.

If the experts disagree, the court must make up its own mind on the
evidence. If the courts of the country have not decided a point, or there
are conflicting decisions therein, the court must still decide it."° If the
point has been decided by a foreign court, the English court must
accept the decision unless it is clearly absurd or inconsistent with the
rest of the evidence.?® The expert should, in the case of a question
concerning the interpretation of a foreign statute, state and explain the
relevant foreign rules of statutory interpretation.”!

In two recent cases, Grupo Torras v. Sheikh Fahad Mohammed Al-
Sabah** and Macmillan Inc. v. Bishopsgate Investment Trust (No. 4),? the
duties of the Court of Appeal have been considered. That court said
that it should not be so reluctant to disturb the trial judge’s findings of
fact as is usually the case, where the fact is a rule of foreign law; it has
interfered with the judge’s finding where that was contrary to the agree-
ment of the experts.?* It has also said that where the judge’s view of he
construction of a foreign statute was in accordance with the English

> Bumper Development Corp. Ltd v. Commissioner of Police of the Metropolis [1991] 1 WLR
1362 CA.

' Grupo Torras SA v. Sheikh Fahad Mohammed Al-Sabah [1996] 1 L1L.R 7 CA.

7 See Nelson v. Bridport (1845) 8 Beav. 527; Lazard Brothers v. Midland Bank [1933] AC
289 HL.

8 See Nelson v. Bridport (1845) 8 Beav. 527.

9 See Breen v. Breen [1964] P 144; Re Duke of Wellington [1947] Ch. 506.

2 Guaranty Trust Corporation of New York v. Hannay [1918] 2 KB 623 CA.

See, for example, Castrique v. Imrie (1870) LR 4 HL 414 at 430.

[1996] 1 LLR 7 CA. 2 [1999] CLC 417, CA.

2 As in the Bumper case, [1991] 1 WLR 1362 CA.
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rules of interpretation in the absence of any evidence that the foreign
court would apply different rules, the Court of Appeal is entitled, and
indeed bound, to form its own view of the meaning of the statute. If
foreign law is not proved, the court will apply English law.



5 Domicile and residence

Meaning of domicile

Domicile is a connecting factor which links a person with a particular
legal system, and the law of his domicile is his personal law. That law
determines, in principle, whether a man or woman has legal capacity to
marry, and how the estate of a deceased person is to be distributed. If
a married person is domiciled in England, the English courts have
jurisdiction to dissolve or annul his or her marriage. If a married person
is domiciled in, say, France, then a divorce decree granted by the
French courts to or against that person will be recognised in England.
Apart from the conflict of laws itself, domicile is of significance in other
areas of the law, especially tax law.

Since it is a connecting factor, a person’s domicile must be ascertained
by applying English law, and not in accordance with the rules of a
foreign legal system.’

The general meaning of domicile is ‘permanent home’. This seems
clear enough, but the view expressed by Lord Cranworth V-C in Whicker
v. Hume (1858)* that a person’s domicile is what he regards as his
permanent home is far too simplistic and, indeed, somewhat mislead-
ing. It is true that for most people their domicile coincides with their
permanent home. However, domicile is a legal concept and a person’s
‘basic’ domicile is his domicile of origin, which is ascribed to him by
law at his birth, and is not necessarily the country of his family’s per-
manent home at that time. His domicile of dependence, whilst he is a
minor, is the same as that of both or one of his parents, even though he
may have no home with either. The ascertainment of a person’s domi-
cile of choice does depend upon showing that he intended to establish

! Re Martin [1900] P 211; Re Annesley [1926] Ch. 692. By way of exception, but for
jurisdictional and not for choice-of-law purposes, statutes have provided for reference
to the foreign definition of domicile (Family Law Act 1986, s. 46(5)) and a definition
different from that which is considered in this chapter (Civil Jurisdiction and Judgments
Act 1982, ss. 41-6). As to the latter see pp. 138-9 below.

2 HLC 124 at 160.
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a permanent home in a particular country, but even so, what the law
regards as permanent may not strike a layman as such.

A person must be domiciled in a ‘law district’. This coincides with a
state such as France, Italy or Germany if that state possesses only one
system of law. But this is not so if the state is a federal state or one
which, like the United Kingdom, contains several different districts, each
having its own legal system. Thus, a person must be domiciled in, say,
Iowa or California and not the United States of America, or England or
Scotland, not the United Kingdom. If an Englishman goes to the United
States intending to stay there permanently but does not settle in any one
of the fifty states of the Union, he continues to be domiciled in England.’

No person can be without a domicile. A domicile is ascribed to a
person by law as his domicile of origin or of dependence. As will be
seen, he will keep such a domicile unless and until he acquires another
by choice, and if he abandons a domicile of choice his domicile of
origin will revive and be his domicile unless and until he acquires
another domicile of choice. This inability of anyone to be without a
domicile is a feature of the English law which makes domicile preferable
as a connecting factor for determining the personal law to any other,
since a person can be without a residence, a home or a nationality.
Another advantage is that no one can have more than one domicile for
any one purpose at the same time;* he can, however, have more than
one residence, home or nationality.

These general principles were first clearly enunciated by Lord
Westbury in Udny v. Udny in 1869.°

There are three kinds of domicile: domicile of origin, domicile of
choice and domicile of dependence.

Domicile of origin

A person’s domicile of origin depends on the domicile of one of his
parents at the time of his birth, not on where he was born, nor on his

> Gary v. Artorney-General [1951] P 444. A person whose domicile of origin was in
Jamaica but who came to Great Britain intending to stay here permanently did not
acquire a domicile of choice and lose his Jamaican domicile until he decided to settle in
Scotland rather than England: Bell v. Kennedy (1868) LR 1 Sc. & Div. 307 HL.
Australia and Canada are similar to the United States and the United Kingdom in this
respect, but see note 4 below.

* Or, probably, for any purpose. But it may be that if, as in Australia, there is a federal
divorce law, a person could, for the purpose of recognition of his divorce, be regarded
as domiciled in Australia and not, say, Victoria. Canada also has a federal divorce
law.

> (1869) 1 LR Sc. & Div. 441 HL.
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parents’ residence at that time. In Udny v. Udny,® for example, Colonel
Udny was born and then lived in Tuscany, where his father resided as
British consul. But his father was domiciled in Scotland, so the Colonel’s
own domicile of origin was Scotland.

The rules for the ascertainment of the domicile of origin are: (i) a
legitimate child takes his father’s domicile, (ii) an illegitimate child and
(i) (possibly) a posthumous child, that is a legitimate child born after
his father’s death, both take his mother’s domicile, and (iv) a foundling’
or one whose parents’ domicile is unknown is domiciled in the place
where he is found or born. In one situation only, (v) the domicile of an
adopted child, the domicile of origin can be changed after the child’s
birth. By statute,® an adopted child becomes thenceforth for all legal
purposes the child of his adoptive parents, so he takes their domicile’ as
his domicile of origin.

A minor’s domicile may change after his birth, but any new domicile
he acquires is a domicile of dependence and not of origin (except where
he is adopted); that remains the domicile he acquired at birth.'®

Domicile of choice

Differences between domicile of origin and domicile of choice

Domicile of origin and domicile of choice can be distinguished in three
ways:

First, the domicile of origin is ascribed to a person by law and does
not depend on his own acts or intentions; a domicile of choice is
acquired if a person goes to live in a country with the intention to
remain there permanently. Secondly, it is more tenacious than a domi-
cile of choice. A domicile of origin can only be lost by intentional
acquisition of another one, but a domicile of choice can be lost simply
by leaving the relevant country intending not to return. If that should

EN

Ibid.

There is no English authority. In the Australian case Re McKenzie (1951) 51 SR
(NSW) 293, an illegitimate child whose mother’s domicile was unknown was held to
have his domicile of origin where he was born.

Adoption Act 1976, s. 39. This does nor apply to legitimated children. A legitimated
child, whatever domicile of dependence he may acquire on legitimation, retains his
domicile of origin derived from that of his mother at his birth.

Or that of his parent if adopted by only one person. Since 1973 a married woman can
have a domicile separate from her husband’s. If a child is adopted by parents who have
different domiciles, presumably he takes his new father’s domicile.

This may be important if a person acquires a domicile of choice after his majority. If
he then abandons it without acquiring another, it is his domicile of origin, not that of
dependence, which will revive: Henderson v. Henderson [1967] P 77.

<

®
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happen, then, unless another domicile of choice is acquired, the domi-
cile of origin revives. This, the ‘revival’ of the domicile of origin, is
a third distinguishing feature. It was established by Udny v. Udny in
1869."

Colonel Udny was born in Tuscany where his father, then domiciled
in Scotland, was British consul. Thus Scotland was his domicile of
origin. He later acquired a domicile of choice in England, but then fled
to France to evade his creditors. He thereby abandoned his English
domicile, but did not acquire one in France.

The House of Lords held that when the Colonel left England, his
Scottish domicile of origin automatically revived; he did not need to go
and live in Scotland in order to reacquire it.'?

Requirements for acquisition

A domicile of choice is acquired by a combination of two things, the
factum of actual presence or residence in a country, and the animus,
that is, the requisite intention. The two must coincide. If a person goes
to a country and then leaves it, but later wishes to return there for good
without actually returning, he will not acquire a domicile in that country.
However, provided the necessary intention exists, even a stay of a few
hours will suffice.”

The chief problems in this area concern the definition of the requisite
intention and the proof of its existence in the particular case.

The requisite intention may be defined as that of permanent or in-
definite residence; the person must intend, at the relevant time, to stay
in a country for good, or at least for an unlimited period.'* If he does
so, it does not matter that he later changes his mind, so long as he does
not actually leave the country.

If, however, he intends to reside in a country for a fixed time, say five
years, or for an indefinite time, but thinks that he will leave some day,
then he does not acquire a domicile of choice there. If the possibility of
departing is in his mind, however, that possibility must depend upon a
real contingency and not a fanciful one (such as if he won the football

1 (1869) 1 LR Sc. & Div. 441 HL. See also Tee v. Tee [1974] 1 WLR 213 CA.

The revival of the domicile of origin is one of the most severely criticised rules of the

English law of domicile. The criticism is discussed at p. 51 below.

13 As in the celebrated American case of White v. Tennant (1888) 31 W Va. 790.

4 See Re Fuld (No. 3) [1968] P 675. For a case where the requisite intention was not
proved see Re Clore (No. 2) [1984] STC 609.
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pools), nor one which is too vague. For example, compare IRC v.
Bullock" with Re Furse.'® In the former case, Group Captain Bullock, a
Canadian, lived in England for forty-four years. He had married an
Englishwoman and in deference to her wishes set up home in England.
He often expressed an intention to return to Nova Scotia should she
predecease him.

The Court of Appeal held that he had not acquired a domicile in
England. Group Captain Bullock’s intention indeed depended upon a
contingency which might not occur, but it was quite possible that it
would, for it was nearly as likely that his wife would predecease him as
that he would predecease her.

But in Re Furse an American, who owned a farm in England where
he lived and worked and had his family after 1923, had considered
returning to New York from time to time but after the 1940s had
abandoned searches for a house in the United States. Thereafter he
stayed on his farm and said nothing except that he might go back to
the United States if he ceased to be capable of leading an active life on
the farm.

It was held'” that he had acquired a domicile of choice in England,
since his intention to leave was vague and indefinite. There was no
pressure on him to stay here, and he was wholly integrated into the
community in which he lived.'®

Re Furse'® also demonstrates that residence in a country for a particular
limited purpose does not in itself create a domicile of choice there. It
was argued that Mr Furse had acquired a domicile of dependence
in England because, when he was a minor, his father had himself
acquired a domicile of choice in England. But his father had only come
to England with the children after his wife had died in order to get
them away from what he regarded as the undesirable influences of
his wife’s family, and he had returned to New York, where he died. So
the father did not have any intention to remain in England and make
his permanent home here, and thus did not acquire an English domicile
of choice.

Physical residence and the requisite intention must coincide at the
relevant time. If they do not, it is immaterial that the intention can be
shown to have been formulated at some subsequent time.

> [1976] 1 WLR 1178 CA.  '® [1980] 3 All ER 838.

7 By Fox ], distinguishing IRC v. Bullock and Ramsay v. Liverpool Royal Infirmary [1930]
AC 588. See p. 42 below.

8 Unlike Mr Winans in Winans v. Attorney-General [1904] AC 287; see p. 43 below.

° [1980] 3 All ER 838.
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In the well-known case of Bell v. Kennedy?

Mr Bell left Jamaica, his domicile of origin, as he said, ‘for good’, and
went to Scotland intending to reside there. But when he arrived he
could not make his mind up as between Scotland and England, though
he remained in Scotland. His wife died.

It was held that at that time his, and his wife’s, domicile was still in
Jamaica. Shortly afterwards he bought an estate in Scotland and settled
there, but it was only then that he acquired a domicile of choice in
Scotland.

In the more recent case, Plummer v. IRC,*

Miss Plummer had an English domicile of origin. During the tax years
19835, she spent 492 days in England and 189 in Guernsey with her
grandmother, mother and sister who resided there. She said she
regarded Guernsey as her home and would like to live there perman-
ently, after getting experience by working in television elsewhere.

It was held that she had not, in 1983-5, acquired a domicile of choice
in Guernsey.

Burden and standard of proof

The burden of proving the acquisition of a domicile of choice rests on
the person who alleges it. It seems that the standard of proof is that
required in ordinary civil cases, that is, proof upon a balance of prob-
abilities, though there is some doubt about this.?
Some cases concerning rather unusual people are often cited in order
to show that the burden of proof is extraordinarily difficult to discharge.
Thus, in Ramsay v. Liverpool Royal Infirmary®

George Bowie, a Scotsman born in Glasgow with a Scottish domicile
of origin, stopped working when he was thirty-seven and when he was
forty-six went to Liverpool to live with (or sponge off) members of his
family. He died there aged eighty-seven. He had only left Liverpool

20 (1868) LR 1 Sc. & Div. 307. For some obscure reason this case is often thought,
especially by students, to be concerned with the revival of the domicile of origin. But
it is not; the domicile of origin had not been replaced by a domicile of choice. See also
Cramer v. Cramer [1988] 1 FLR 116.

[1988] 1 WLR 292. The judgment is complicated by Hoffman J’s belief that he had to
invent a new rule for people who have more than one residence at the same time. It is
submitted that this was both unnecessary and confusing.

In Henderson v. Henderson [1967] P 77 it was said that a higher standard was required.
But see Scarman J in Re Fuld (No. 3) [1968] P 675 with whom the Court of Appeal
in Buswell v. IRC [1974] 1 WLR 1631 agreed, rejecting the standard required in
criminal cases.

* [1930] AC 588 HL.
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on two short trips, and refused to return to Glasgow, even for his
mother’s funeral. He always took a Glasgow newspaper, and called him-
self a ‘Glasgow man’, stating this in his will. He made a will which was
formally invalid under English law, but valid by Scots law.

The House of Lords held that he died domiciled in Scotland. Though
his residence in England was lengthy, it was ‘colourless’ and motivated
only by his attachment to a member of his family who would keep him
despite his disinclination to work. The burden of proving his acquisition
of a domicile in England had not been discharged. His will was thereby
held to be valid.

In Winans v. Attorney-General®*

An American, whose domicile of origin was in New Jersey, came to Eng-
land and took tenancies of furnished houses in Brighton, one of which
he kept until his death there thirty-seven years later. He spent parts of
each year in England, Germany, Scotland and Russia, but during the
last four years of his life, he confined himself to Brighton on medical
advice. His two abiding preoccupations were looking after his health
and a project which never came to fruition of building ‘cigar’ or
‘spindle’ shaped vessels for sale to the United States in order to wrest
the carrying trade from the British. He acquired part of a waterfront in
Baltimore to build the ships and talked of returning there to develop
the scheme. He disliked the English and never mixed with them socially.

The House of Lords held that he did not die domiciled in England; the
Crown had not adduced sufficient evidence of any fixed and determined
purpose positively to acquire a domicile of choice in England, and had
not discharged the burden of proof incumbent upon it.

But these cases are on the edge of the law, and possess somewhat
extraordinary features. In other cases, the burden of proof has not been
so difficult to discharge.”” Two, more recent, cases concerned with the
domicile of Americans may be contrasted with Winans v. Attorney-
General: Re Furse,?® also a tax case, and Brown v. Brown,?” a divorce case.

In the latter, the husband, an American citizen, joined an American
company and came to England in its employ in 1966. He married
here in 1969, and in the same year was posted to Rome for three
years, but kept his membership of London clubs.?® A child was born

2:

=

[1904] AC 287 HL.

% In Winans v. Artorney-General [1904] AC 287 the decision of the House of Lords was
by a two-to-one majority; the majority of all the judges who heard the case held that he
died domiciled in England.

[1980] 3 All ER 838. See p. 41 above. ' (1982) 3 FLR 212 CA.

Including the MCC, membership of which may be regarded as a rather un-American
activity.

2
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in 1971. In 1972 Mr Brown returned to London with his family and
bought a flat, and the child was entered for an English prep. school
and Eton. In 1977 he was once again posted to Rome for three years,
and rented the flat to a friend so he could get it back when he wanted
it. His wife refused to return with him in 1980 and he petitioned for
divorce. She challenged the statement in his petition that he was domi-
ciled in England.

It was held by the Court of Appeal that, though he was still a United
States citizen, he had spent only forty-eight days out of fifteen years in
the United States and that by his uncontroverted evidence he had
succeeded in proving that he had a settled intention to make a perman-
ent home in England.

Evidence of intention

Any evidence may be relevant to prove the intention. No piece of
evidence is necessarily decisive, and evidence which is decisive in one
case may be entirely discounted in another. Declarations of the person
concerned are viewed warily. For one thing, they may be selfserving.
Further, though they are admissible in evidence, they must be scrutin-
ised carefully to ascertain the person to whom, the purpose for which
and the circumstances in which they are made. A person who is not a
private international lawyer who is asked by, for example, the Inland
Revenue where he is domiciled, may not appreciate what the question
means and his answer may not be held against him.*

The declaration must be consistent with the person’s other behaviour,
and must, in any case, be put into effect by conduct. In Ross v. Ross>®

The question was whether a Scotsman who had no fixed home was
domiciled in New York. He told his business associates that he in-
tended to remain there. But he always referred to Scotland as ‘home’,
and in an affidavit he swore he was a domiciled Scotsman.

The House of Lords held that the statements to his associates were
admissible in evidence, but since they were not consistent with the rest
of it, a New York domicile was not established.

Domucile as a social bond

Domicile denotes a social, not a political, attachment to a particular
country. This is shown by cases which concerned persons who became

* Buswell v. IRC [1974] 1 WLR 1631 CA. * [1930] AC 1 HL.
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naturalised in a state or persons who were deported or were subject to
possible deportation. If a person becomes naturalised in a country this
may be evidence of his intention to acquire a domicile there,’ but it
may not necessarily be so. He may want to become a national of one
state without wishing altogether to sever his social ties with the country
of his domicile.*

An alien who is liable to be deported from England, and whose stay
here may, therefore, be cut short, may nevertheless intend to stay in
England and make it his permanent home so far as he is able to do so.
In Boldrini v. Boldrini,>® for example, an Italian who was working as a
waiter in England was registered as an alien under the then aliens
legislation and was liable to deportation. He was nevertheless held to
have acquired a domicile here. The same was true of an alien in respect
of whom a deportation order had been made.**

However, an illegal entrant to England®® cannot acquire a domicile
here. This is a rule based on English public policy; an English court
might well hold that an illegal entrant to another country had obtained
a domicile there.

Morive and freedom of choice

Motive must be distinguished from intention. The fact that a person
has what might be regarded as an unworthy motive in going to a
country, for example, to escape payment of taxes, does not prevent the
court from holding that he has formed the necessary intention to reside
permanently there.

Generally speaking a person’s intention must be the result of a free
choice; but all that this means is that the fact that, for instance, his resid-
ence is a result of his fleeing from justice or from oppression or enemy inva-
sion, may make it perhaps less likely that he has the requisite intention,
but if there is adequate evidence of such an intention, there is nothing
to stop the court holding that he has acquired a domicile of choice.

Thus, on the one hand, in Re Lloyd-Evans®® a person had a domicile
of choice in Belgium. He came to England in 1940 after the German

3

Tee v. Tee [1974] 1 WLR 213 CA.

2 Wahl v. Attorney-General (1932) 147 LT 382 HL; Re Fuld (No. 3) [1968] P 675.

3 [1932] P 9 CA; May v. May [1943] 2 All ER 146; Zanelli v. Zanelli [1948] 64 TLR
556; Szechter v. Szechter [1971] P 286.

3 Cruh v. Cruh [1945] 2 All ER 545.  *° Puttick v. Attorney-General [1980] Fam. 1.

% [1947] Ch. 695; see also De Bonneval v. De Bonneval (1838) 1 Curt. 856. In Udny v.

Udny (1869) 1 LR Sc. & Div. 441 HL, Colonel Udny fled to France to evade his

English creditors. It was held that he had not acquired a domicile there.
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invasion of that country, but he intended to return if and when the
Germans were expelled. It was held that he died domiciled in Belgium.
On the other hand, in Re Marun®*” a French professor who had commit-
ted a crime in France fled to England in 1870 and stayed for twenty
years. Two years after he could no longer be prosecuted in France he
returned there. It was held that in 1874 he was domiciled in England.

The point is also illustrated by cases concerning invalids. If a person
goes to a country for the temporary purpose of treatment he will obviously
not acquire a domicile there; nor, it was held in Re Fames,*® which
concerned a sick Welshman who went to South Africa, if he is told he
is mortally ill and decides to go there to alleviate his sufferings, since he
acts under a kind of compulsion. But if he is not mortally ill, and only
believes he has more chance of being well or getting better in another
country, as in Hoskins v. Matthews,” he will be held to have been
‘exercising a preference and not acting upon a necessity’ and to have
acquired a domicile there.

A person who is sent to a country for employment there usually does
not acquire a domicile there,* but he may do so.*' A serviceman posted
to another country for service will not usually acquire a domicile there,
but again he may do so. In Donaldson v. Donaldson** an RAF officer
stationed in Florida decided to stay there after demobilisation, and
brought his wife and child there; it was held that he had acquired a
domicile in Florida. In the converse case of Stone v. Stone,*> a United
States serviceman was held to have acquired a domicile in England,
where he had been posted.

Abandonment of domicile of choice (or dependence)

In order to abandon a domicile of choice, the requisite intention to do
so must be carried into effect and the person must actually leave the
country of his domicile of choice. If he does not, that domicile con-
tinues to adhere whatever his wishes. In in b. Raffenel,** a widow who had

*7[1900] P 211. See Moynihan v. Moynihan [1997] 1 FLR 59 (refugee from British
justice got a domicile in the Philippines).

8 (1908) 98 LT 438; see also Winans v. Attorney-General [1904] AC 287 HL.

° (1855) 8 De GM & G 13.

4 Artorney-General v. Rowe (1862) 1 H & C 31. In Tee v. Tee [1974] 1 WLR 213 CA an
Englishman who had acquired a domicile in the United States did not get one in
Germany on being sent there.

41 Brown v. Brown (1982) 3 FLR 212 CA.

42 [1949] P 363. See also the Scots case of Sellars v. Sellars 1942 SC 206 and see
Cruickshanks v. Cruickshanks [1957] 1 WLR 564.

> [1958] 1 WLR 1287. * (1863) 3 Sw. & Tr. 49.
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a domicile of dependence with her husband in France went on board a
cross-channel ferry at Calais intending to sail to England, her domicile
of origin, and stay here. Before the ship left France, she fell ill and had
to return to land where she died. She died domiciled in France.

Provided, however, he has actually physically left, the person need
not have formed a positive determination never to return; he has lost
the domicile of choice merely by having no intention to go back to the
country.*’

If no other domicile of choice is acquired, the domicile of origin
revives.* Thus, had Mrs Raffenel’s boat crossed the boundary of French
territorial waters, she would have died domiciled in England. This rule
is often very severely criticised; it does not represent the law in the
United States,”” where the domicile of choice continues until a new
domicile of choice is acquired.*®

Domicile of dependence

Married women

Until 1 January 1974, as a matter of law, a married woman automatically
possessed the domicile of her husband even if he and she lived apart
and even though they were judicially separated.*” Only if their marriage
was void or after it had been annulled or dissolved or after her husband’s
death could she have her own domicile, separate from his.>°

However, by the Domicile and Matrimonial Proceedings Act 1973,°!
from and after 1 January 1974, the domicile of a married woman is
ascertained in the same way as is that of an adult male. This rule
applies to women who were married either before or after that date. If,
immediately before then, a woman was married and had her husband’s
domicile by dependence, she is to be regarded as retaining that domicile

% Re Flynn (No. 1) [1968] 1 WLR 103 which concerned the estate of the late Errol
Flynn, the film actor. The judgment of Megarry J should be read for its entertainment
value. It was approved in Tee v. Tee [1974] 1 WLR 213 CA.

% Udny v. Udny (1869) LR 1 Sc. Div. 441; Tee v. Tee.

¥ Re Jones’s Estate 192 Towa 78 (1921). It has been abolished in the Antipodes.

This criticism is discussed at p. 51 below.

Y Artorney-General for Alberta v. Cook [1926] AC 444 PC; Lord Advocate v. Faffrey [1921]

1 AC 146 HL.

A wife could live in another country from her husband’s and if she intended to live

there permanently then on his death she would immediately acquire a domicile there,

even though she was unaware that she was a widow: Re Cooke’s Trusts (1887) 56 LJ

Ch. 637; Re Scullard [1957] Ch. 107. Cf. Re Wallach [1950] 1 All ER 199.

S. 1(1). The Act is not retrospective and the common law rules still have to be applied

to determine the domicile of a married woman before 1 January 1974.
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as her domicile of choice, unless and until she acquires another domicile
of choice or her domicile of origin revives on or after 1 January 1974. It
has been held that her previous domicile of dependence must continue
as a ‘deemed’ domicile of choice until she actually departs from, say,
England for another country.”

Minors

A minor is a person who is aged under eighteen.”®> But a person can,
since 1 January 1974, acquire his own domicile when he attains his
sixteenth birthday or, if he is below that age, upon marriage.>*

The domicile of dependence of a legitimate minor is, with the excep-
tion discussed below,” that of his father, and changes automatically if
his father changes his own domicile. That will also remain his domicile
after his father’s death until the minor becomes sixteen. It may, however,
after his father’s death follow that of his mother. But if his mother changes
her domicile, the minor’s domicile does not necessarily alter. The mother
has a power to change the minor’s domicile along with her own, but
she must positively change it and must not abstain from doing so. If she
does exercise this power she must not, it seems, do so fraudulently, that
is, for a purpose other than for the benefit or welfare of the minor.>®
Thus in Re Beaumont’”

Mr and Mrs B were domiciled in Scotland. They had several children
all of whom had a Scottish domicile of origin and of dependence. The
father died and Mrs B then married N. They went to live in England
where they acquired a domicile. They took all the children to live with
them with the exception of Catherine, who was left in Scotland with
her aunt, with whom she had lived since her father’s death. Catherine
attained her majority and shortly thereafter died in Scotland.

The Court of Appeal held that Catherine died domiciled in Scotland,
since her mother had not exercised her power to alter her domicile.

2 S. 1(2) IRC v. Duchess of Portland [1982] Ch. 314. This decision is not, however, free
from difficulty: see J. A. Wade, ‘Domicile: a Re-examination of Certain Rules’ (1983)
32 ICLQ 1.

Family Law Reform Act 1969, s. 1(1). Before 1 January 1970 it was twenty-one.
Domicile and Matrimonial Proceedings Act 1973, s. 3(1). This does not operate
retrospectively. A person can only obtain a new domicile on or after marriage when he
is below sixteen if he is domiciled abroad, since a person domiciled here cannot marry
until he is that age.

>> See pp. 49-50 below.

Not, for example, to acquire better rights of succession to the child’s property: see
Potinger v. Wightman (1817) 3 Mer. 67.

" [1893] 3 Ch. 490 CA.
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It should be observed that Catherine remained with her aunt for all
purposes; the case would probably have been different if she had been
left in Scotland for a limited and temporary purpose, for example, to
remain at school there in order to finish her education.

The domicile of origin of an illegitimate child is, as we have seen,
that of his mother when he is born. Most writers say that Re Beaumount
applies to an illegitimate child’s domicile during his minority.’® It is not
at all clear that this is so. The domicile which Catherine retained was that
acquired from her father, that is, her domicile of origin. That which an
illegitimate child would retain would be the one derived from his mother.
Moreover, Catherine remained in the country of her domicile of origin.
Suppose X is born in France and illegitimate, when his mother is
domiciled in New Zealand. If his mother acquires a domicile in England
leaving X in France, then, if his domicile does not automatically change,
X will remain domiciled in New Zealand, a country in which he has never
set foot, until he is sixteen at least. This does not look very sensible.

Re Beaumont does not seem a very satisfactory decision nowadays,
when men and women are equal in law (although it had good reasons
behind it when it was decided).”® The situation should have been properly
dealt with in 1973, when reforms, about to be discussed, were made by
statute, in respect of a minor’s domicile.

If, as is thought, a legitimated child acquires a domicile of dependence
upon his father when he is legitimated, his domicile will thereafter be
ascertained as if he were legitimate. The same must be true of a child
who is adopted by a man and wife, since he takes the adoptive parents’
(presumably the father’s) domicile as his domicile of origin.®

One problem was dealt with in a not very lucid manner in the Domicile
and Matrimonial Proceedings Act 1973. It concerned the domicile of a
minor whose parents had been divorced before 1 January 1974 or after
that date were separated, and lived in different countries and acquired
separate domiciles, and who lived exclusively with the mother. The Act
provides®' that where the parents of a child, including an adopted child
under sixteen, are alive but live apart, the child’s domicile of dependence

% See, for example, A. V. Dicey and J. H. C. Morris, The Conflict of Laws, 13th edn
(London, Stevens, 2000), 140.

Until 31 December 1973, a married woman’s domicile automatically changed with
that of her husband. So if N had left his wife and acquired a domicile in Peru, her
domicile and that of her children, including Catherine, would have become Peruvian.
But the unity of domicile of husband and wife was, as has been said (p. 47 above),
abolished as from 1 January 1974.

See Adoption Act 1976, s. 39. The same problem arises in the case of a child who is
adopted by a woman alone as in the case of the illegitimate child just discussed.

oL S, 4(1).
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is that of his father. But if he has a home with his mother and none
with his father, his domicile is that of his mother. Once he acquires his
mother’s domicile under this provision he retains it until he is sixteen
even if he ceases to have a home with her, unless he has at any time a
home with his father.®?

Two questions arise out of this. First, the statutory rules appear to
apply only to the domicile of dependence since they envisage the child’s
domicile of origin being that of his father. Suppose he is legitimate but
his parents separate before he is born. Presumably his domicile of
dependence is that of his mother, but his domicile of origin that of his
father, in which case his domicile changes immediately after his birth.
This seems very artificial.

Second, suppose the child acquires a domicile with his mother under
the Act, then goes to live with his father on 1 February, and his father
dies on 2 February. He reacquires the domicile of his father. Thereafter,
the statutory rule ceases to govern, and the common law rules, including
Re Beaumont,” apply. Moreover, since the Act is concerned with a
situation where the parents are alive, it may be that Re Beaumount will
apply after the father dies, even though the child had not reacquired a
home with him. None of this seems satisfactory; it would have been
better had Parliament made it clear that the Act continued to apply, or
better still, abolished the common law rule in Re Beaumont altogether.

Mental patients

It appears that the domicile of a mentally disordered person cannot be
changed by his own act since he is unable to form the requisite inten-
tion,** and thus he retains the domicile he had when he became insane.®

There is authority for the proposition that if a person becomes insane
during his minority®® his domicile of dependence can be changed by an
alteration of the domicile of the parent upon whom he is dependent,
even if this takes place after he attains majority, but that if he becomes
insane after he attains majority, his domicile cannot be changed for him.%

©2°S. 4(2). The common law continues to apply in order to ascertain the minor’s domicile at

any time before 1 January 1974. By s. 4(4) and (5) the statutory rule does not apply to

illegitimate children. But if the child is illegitimate he has his mother’s domicile anyway.

[1893] 3 Ch. 490 CA.  °* Urquhart v. Butterfield (1887) 37 Ch. D 357 CA.

8 Crumpton’s Judicial Factor v. Finch-Noyes 1918 SC 378.

I.e. when under the age of sixteen: Domicile and Matrimonial Proceedings Act 1973,

s. 3(1).

" Sharpe v. Crispin (1869) LR 1 P & C 611 at 628. This is aptly stigmatised as ‘irra-
tional’ by G. C. Cheshire and P. M. North, Private International Law, 13th edn by P.
M. North and J. J. Fawcett (London, Butterworths, 1999) 157.
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Criticism and reform of the law of domicile

General

Some features of the law of domicile have long been criticised. The
rules were, for the most part, laid down by judges in Victorian times,
and it is argued that, though they may have been quite satisfactory as
reflecting social factors then in existence, they are nowadays artificial or
inadequate.

However, the only reform in the law has been the Domicile and
Matrimonial Proceedings Act 1973. As we have seen, this discarded the
common law unity of domicile between married persons and made
some limited reforms in relation to the domicile of minors.®

Two frequently voiced complaints remain. The first concerns the
alleged difficulty, which arises from the presumption of the continuance
of the domicile of origin, in establishing the acquisition of a domicile of
choice.®”” The other concerns the revival of the domicile of origin.”™

These are sometimes unfavourably compared with the corresponding
rules in United States law. They demonstrate the tenaciousness of the
domicile of origin; the American rules do not. But the contrast can be
explained. When the rules were being formulated England was not a
country of immigration as was the United States, and it was more a
country of emigration. But many Englishmen went abroad for particular,
temporary purposes, such as governing the Empire, especially India, or
to make their fortune, intending to return home. The courts would be
slow to hold that such people had acquired a domicile in the country to
which they had gone.” But United States courts could not possibly
have presumed that immigrants from, say, Poland, Italy or Ireland
were still domiciled there; they had come to America to escape from
persecution or hardship in Europe and did, in fact, intend to make a
new life in the New World.

The same considerations underlie the doctrine of revival of the domicile
origin and explain its absence from American law. If an Englishman did
acquire a domicile abroad, in New Zealand, for example, and then
decided to leave that country, it was probable that he intended to
return home. The law reflected what usually happened. Such a doctrine
could not have been contemplated by United States courts. If an Italian

% Whether this exercise in law reform has been entirely successful is perhaps open to

doubt: see pp. 49-50 above.

See pp. 42—4 above. There is also doubt as to the standard of proof required.

See p. 47 above.

The concept of an ‘Anglo-Indian’ domicile which found favour at one time was rejected
in Casdagli v. Casdagli [1919] AC 145 HL. No such place as ‘Anglo-India’ ever existed.
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had settled in Illinois and then decided to go west to California to seek
his fortune, but having set off met his death at the hands of American
Indians somewhere between the two states, it would have been prepos-
terous to hold that he died domiciled in Italy.

Attempts were made in the 1950s to abolish the presumption of the
continuance of the domicile of origin and replace it by a presumption that
a person is domiciled in his country of residence, but Bills”* introduced
into the House of Lords for this purpose were lost or withdrawn in
consequence, it appears, of representations from American businessmen
resident and working in England, who saw that if the burden of proving
that they were not domiciled here was placed on them, it would be
much more likely that the Revenue would successfully claim that they
had acquired such a domicile and that they would, therefore, be liable
to pay more by way of United Kingdom taxes.

It is submitted, however, that the difficulty of proving the acquisition of
a domicile of choice is not, in practice, as great as is often suggested.”

As to the revival of the domicile of origin,” neither the English nor
the opposed American principle that a domicile of choice continues
until another is acquired is entirely unobjectionable. In the American
case, Re Jones’s Estate,”

Jones was born in Wales with an English domicile of origin. He sired
an illegitimate daughter. To escape paying for his sin, he went in 1883
to the United States, married there, amassed a fortune, and became
an American citizen. By Iowa law he acquired a domicile in Iowa. In
May 1914 his wife died. He decided to leave Iowa and return to live
out his days with his sister in Wales. On 1 May 1915 he sailed in the
Lusitania from New York but it was sunk on the high seas off the Irish
coast by a German submarine. By Iowa law his illegitimate daughter
succeeded to his estate, but by English law it went to his brothers and
sisters.

The Supreme Court of Iowa held that, since his domicile of choice
continued until he acquired another and because he never got to Eng-
land, he died domiciled in Iowa.

This is hardly satisfactory in that it frustrated Jones’s intentions,
which were to reacquire his connection with English law and to avoid
having any responsibility for his illegitimate daughter. It is also just as
artificial as the revival of the domicile of origin, since it makes the
devolution of a person’s estate depend on the law of a country which he
has left, wishing never to return to it.

2 Domicile Bills 1958 and 1959. 7 See pp. 42—4 above.
" See p. 47 above. ”° 192 Iowa 78 (1921).
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The best solution in such a case might be to deem a person to be
domiciled in the country to which he intended to go. This would be
reasonable in a case with the facts of Re Fones’s Estate but it is not
always safe to rely on unfulfilled intentions. If the submarine had not
sunk the Lusitania, Jones would have reached England. But suppose it
had been scheduled to call at Cherbourg? We do not know that if it had
done so and Jones had been still alive he would have remained on
board; he might have disembarked and stayed in France.

Possible solutions to these problems in the law of domicile, if they really
are serious problems, are either to regard the law as beyond redemption
and abandon it as a connecting factor or make another connecting
factor an alternative to domicile. Nationality is, in general, too artificial
and has little to recommend it. Successive Hague Conventions on Private
International Law have resulted in a compromise between those systems
which adopt domicile in our sense and those which adopt nationality
and have produced ‘habitual residence’ which is like domicile, shorn of
its technicalities, as a connecting factor side by side with domicile and
nationality.”®

The Law Commission’s proposals (1987)

The Law Commission considered the law of domicile and, in 1987,
made proposals for far-reaching reforms. It had earlier, in 1984,
rejected the possibility of abandoning domicile as a connecting factor in
favour of habitual residence. It included in its Report a draft Bill.

It proposed that the domicile of origin should be discarded. Instead it
put forward rules for determining the domicile of children at birth and
until their sixteenth birthday. The domicile of such a person should be
determined as follows:

(1) he should be domiciled in the country with which he is, for the
time being, most closely connected.

(i) where the child’s parents are domiciled in the same country and he
has his home with either or both of them, it would be presumed,

76 See Wills Act 1963, enacting the Convention on the Forms of Testamentary Disposi-
tions, 1961; Family Law Act 1986, Part II, replacing the Recognition of Divorces and
Legal Separations Act 1971, enacting the Convention of the same name, 1970. The
Brussels Convention, 1968, and the Lugano Convention, 1989, on Jurisdiction and
Enforcement of Judgments in Civil and Commercial Matters use domicile as the basic
test for jurisdiction. For the enactment of this into English law see the Civil Jurisdic-
tion and Judgments Act 1982, ss. 41-6, pp. 138-9 below.

Report 168 (1987). For comment see P. B. Carter, ‘Domicile: the Case for Radical
Reform’ (1987) 36 ICLQO 713.

8 Working Paper no. 88 (1984).
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unless the contrary be shown, that he is most closely connected
with that country.

(iii) where the parents are not domiciled in the same country and he
has a home with one and not with the other, it would be presumed,
unless the contrary be shown, that he is most closely connected
with the country in which the parent with whom he has his home
is domiciled.

No person or court could override or abrogate these rules.

No special rule is required for a person who marries or becomes a
parent when under the age of sixteen.

The normal civil standard of proof on a balance of probabilities
would apply in all disputes about domicile.

As to the acquisition of a domicile of choice, a person of sixteen or
over would be able to acquire one if he is present in a country with the
requisite intention and no higher or different quality of intention should
be required if the alleged change of domicile is from one acquired at
birth than from any other domicile. The requisite intention would be
merely to settle in a country for an indefinite period and should be
determined without reference to any presumption. The revival of the
domicile at birth would be replaced by the continuance of the existing
domicile until another is acquired.

If enacted, these recommendations would have brought about great
simplification and improvement in the law of domicile. However, they
have not been proceeded with.”

Ordinary residence

A person’s residence is where he lives. It is a question of fact. For the
purpose of statutory provisions in which it is found ‘ordinary residence’
appears to differ from ‘residence simpliciter’.* For the purpose of taxing
statutes it has been held to mean ‘residence’ in a place with some
degree of continuity and apart from accidental or temporary absence.®!
In IRC v. Lysaght® it was held, in a case concerning a person who lived
in Ireland but spent about a week in each month in England living in
hotels when on business there, that a person can have his ordinary
residence in each of two places and so, surprisingly perhaps, that he
was ordinarily resident in England as well as in Ireland.

 Law Commission no. 239 (1995) (Annual Report) p. 10, n. 24.

8 R v. Barnet LBC, ex parte Nilish Shah [1983] 2 AC 309 HL (ordinary residence for
eligibility for a grant for further education).

81 Levene v. IRC [1928] AC 217 HL. 82 [1928] AC 234 HL.
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A person can continue to be ordinarily resident in one country though
he is actually resident on business elsewhere, especially if he continues
to maintain a home in that country.®> It has been held that a minor
who usually lived in England with one parent continued to be ordinar-
ily resident there, though he had been removed abroad by the other
parent and had resided with that parent in the other country for some
time.5*

Habitual residence

This connecting factor has been employed in several statutes, some of
which are based upon international conventions which employ the term
either in addition to, or in place of, domicile. Thus, it is used as an
alternative to domicile in respect of the jurisdiction of the English courts
to grant decrees of divorce, judicial separation and nullity of marriage,*
and in respect of the law governing the formal validity of wills.®® It is
used as an alternative to domicile and nationality as a basis for the
jurisdiction of a foreign court when recognition of an overseas divorce
is in issue.®” It has relevance in the choice of law rules for contract® and
plays a part in the laws of taxation, immigration and social security.
In Cruse v. Chittum,® an early case which concerned the recognition
of an overseas divorce, habitual residence was said to denote ‘regular
physical presence which must endure for some time’. In several cases,
the courts have said that it is a question of fact; this has turned out to
be over-optimistic and, unavoidably, perhaps, legal rules have developed.
Some principles were stated by Lord Brandon in the leading case, Re
¥ (A Minor: Abduction).”® Habitual residence must be understood in the
natural and ordinary meaning of those words and is a question of fact
to be decided in the light of the circumstances of the case.’’ Unlike

8 This is illustrated by cases concerning the ordinary residence of a wife under statutory

provisions which gave the English court jurisdiction to grant her a divorce if her
husband was domiciled abroad: Hopkins v. Hopkins [1951] p 1165 Stransky v. Stransky
[1954] P 428; Lewis v. Lewis [1956] 1 WLR 200. These provisions were repealed by
the Domicile and Matrimonial Proceedings Act 1973.

Re P (GE) (An Infany) [1965] Ch. 568 CA. Thus the English court had jurisdiction to
make a custody order in respect of him. See p. 136 below.

% Domicile and Matrimonial Proceedings Act 1973, s. 5(2). % Wills Act 1963, s. 1.
87 Family Law Act 1986, s. 46(1). %% See pp. 198-204 below.

8 [1974] 2 All ER 940. Cf. Hack v. Hack (1976) 6 Fam. Law. 177.

% [1990] 2 AC 562 HL, a case on the Child Abduction and Custody Act 1985 (see for
this Act pp. 339—-43 below). For a learned general discussion see P. Rogerson, ‘Habitual
Residence: the New Domicile’ (2000) 49 ICLQ 87.

Nessa v. Chief Adjudication Officer [1991] 1 WLR 737 HL.
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domicile, it cannot be acquired in a single day, since ‘an appreciable
period of time and a settled intention to reside on a long-term basis***
are necessary. The ‘settled intention’ need not be an intention to stay in
the country permanently or indefinitely.*®> Like domicile, it is immediately
lost by leaving a country with a settled intention not to return.

Although in several cases,’® habitual residence has been said to differ
not at all from ordinary residence, there are at least two differences
between them. A person can have only one habitual residence but may
have more than one ordinary residence at any one time. Whereas ordinary
residence can be acquired in a single day, habitual residence needs an
appreciable period of time.”

Habitual residence differs from domicile in several respects. It is not
ascribed to a person at birth; the intention required for its acquisition
is different and a previous habitual residence does not revive on the
abandonment of one which has been subsequently acquired. It is, how-
ever, abandoned in the same way as domicile is abandoned. Therefore,
a person can be without an habitual residence.’

As regards the habitual residence of children, the fact that a child
may be without one may deprive him or her of the protection of the
Child Abduction and Custody Act 1985 if he or she is abducted. Most
of the reported cases about habitual residence have been decided under
this Act. The courts have held that a child’s habitual residence may
change with that of a parent with whom the child lives and who is
exercising rights of custody.’” If the parents live together and the child
lives with them, he or she has their habitual residence.”® If they have
joint responsibility, neither can change the child’s habitual residence by
wrongfully removing or retaining the child in breach of the other party’s
rights.”® Both parents must consent.’® A court order may change the

92

Habitual residence can change quite quickly: Re S (A4 Minor) (Custody: Habitual

Residence) [1998] AC 750 HL; V' v. B (A Minor) (Abduction) [1991] 2 FLR 992.

Re B (Minors) (Abduction) (No. 2) [1993] 1 FLR 993; M v. M (Abduction) (England

and Scotland) [1997] 2 FLR 263 CA.

% See, for example, Kapur v. Kapur [1984] 5 FLR 920, quoting Lord Scarman in R v.

Barnet LBC, ex parte Nilish Shah [1983] 2 AC 309 at 344. See also M v. M (Abduction:

England and Scotland) [1997] 2 FLR 263 CA.

Re V (Abduction: Habitual Residence) [1995] 2 FLR 992.

Re M (Abduction: Habitual Residence) [1996] 1 FLR 887 CA; Moran v. Moran 1997

SLT 541.

7 Re M (Minors) (Residence Order: Furisdiction) [1993] 1 FLR 495 CA; Re G (A Minor)
(Enforcement of Access Abroad) [1993] Fam. 216 CA.

% Re A (Minors) (Abduction: Habitual Residence) [1996] 1 WLR 25.

% Re M (Abduction: Habitual Residence) [1996] 1 FLR 887 CA.

190 Re K (Abduction: Consent: Forum Conveniens) [1995] 2 FLR 211 CA; one parent

may acquiesce (see Re F (A Minor) (Child Abduction) [1992] 1 FLR 548 CA).

9
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child’s habitual residence.'®! If one parent has lawful custody his or her
habitual residence is also that of the child.'*? If the child is made a ward
of court, the court’s consent is needed to change the child’s habitual
residence.'® This habitual residence ‘of dependence’, like that of domi-
cile, probably ceases at the age of sixteen.

Companies

Status and domicile

The personal law of a company is that of its domicile, which means the
law of the place of its incorporation.'® To this it owes its existence, and
that law governs also its dissolution'® and its capacity to contract. The
law of the place of incorporation dictates who can sue (or cause it to
sue) and be sued on its behalf,'° and governs the extent to which a
member can be personally liable for its debts.'”” It also governs its
status after an amalgamation.
In National Bank of Greece and Athens SA v. Metliss'®

Sterling mortgage bonds governed by English law were issued by a
Greek bank in 1927 and guaranteed by the National Bank of Greece,
a Greek bank. In 1941 payment of interest on the bonds ceased. In
1949 the Greek Government passed a moratorium extinguishing liab-
ility on the bonds. In 1953 another Greek decree amalgamated the
National Bank with the Bank of Athens into a new bank, the National
Bank of Greece and Athens, which the decree declared to be the
‘universal successor’ of the two banks. In 1955 a bondholder claimed
arrears of interest from the new bank.

The House of Lords held that he could do so, since the status of the
new bank and the effects thereof were governed by Greek law. The

11 Re F (A Minor) (Child Abduction) [1992] 1 FLR 548 CA.

192 Re ¥ (A Minor) (Abduction: Custody Rights) [1990] 2 AC 562 HL; Re M (Minors)
(Residence Order: Furisdiction) [1993] 1 FLR 495 CA in which case it was said that
lawful custody means the child being in physical care of the parent.

193 Re B-M (Wardship Furisdiction) [1993] 1 FLR 979; Re B (A Minor) (Abduction:
Father’s Rights) [1999] Fam. 1.

194 Gasque v. IRC [1940] 2 KB 80. A company registered in England, Wales or Scotland
cannot change its domicile since it cannot alter its place of registration. For domicile
under the Civil Jurisdiction and Judgments Act 1982, see pp. 138-9 below.

95 Lazard Brothers v. Midland Bank [1933] AC 289 HL. Winding up of foreign com-
panies in England will not be dealt with here.

1% Bank of Ethiopia v. National Bank of Egypt and Liguori [1937] Ch. 413; Banco de
Bilbao v. Sancha [1938] 2 KB 176 CA; Carl Zeiss Stiftung v. Rayner & Keeler Lid
(No. 2) [1967] 1 AC 853 HL.

W7 Risdon Iron and Locomotive Works v. Furness [1906] 1 KB 49 CA.

18 [1958] AC 509 HL.
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moratorium law was said not to have affected the old bank’s liability
since that was a matter for the proper law of the contract, English law.
Subsequently, a decree provided that this status should not carry with it
liability under the bonds. But the House of Lords held that this affected
the obligations thereunder, and since these were governed by English
law the new Greek decree was irrelevant. (It was also said that if it had
affected status, it would be disregarded in so far as it was meant to have
retrospective effect.)!®

Residence

The residence of a company, which is chiefly important for tax purposes,
is determined not by the place of its incorporation, but by where its
‘central management and control’ is exercised.'®

Thus in De Beers Consolidated Mines v. Howe''!

A diamond company was incorporated in South Africa and had a head
office there. A board of directors there handled day-to-day adminis-
trative matters. Another board in London, which joined with that in
South Africa in making major policy decisions, in fact controlled them
because most of the directors lived in London. Meetings of members
and mining operations and sales of diamonds took place in South Africa.

The House of Lords held that the company should be assessed for tax
as resident in the United Kingdom, since the central management and
control was actually exercised there, where it ‘kept house and did busi-
ness’. In Egyptian Delta Land & Investment Co. v. Todd,''*> where the
company simply maintained in England an office, a register of members
and a local secretary to comply with minimum legal requirements, but
its active secretary, directors, seals, books and bank account were all in
Cairo, it was held to be resident in Egypt. It is, for this purpose,
irrelevant where the central management and control should be exercised
under the company’s constitution, if it is, in fact, exercised elsewhere, as
in the case of foreign subsidiaries who were held to be resident in England
since they were wholly controlled by their English holding company.'!?

If the test is ‘central management and control’ it is difficult to see
how this can be in more than one country. But such was held to be the
case in Swedish Central Railway Co. Lid v. Thompson,'** and Lord

199 Adams v. National Bank of Greece and Athens SA [1961] AC 255 HL.

10 Cesena Sulphur Co. v. Nicholson (1876) 1 Ex. D 428.

1 [1906] AC 455 HL. "2 [1920] AC 1 HL.

3 Unir Construction Co. Ltd v. Bullock [1960] AC 351 HL. '* [1925] AC 295 HL.
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Radcliffe said in Unit Construction Co. Ltd v. Bullock'" that this might
be true where it is impossible to identify one country or the control is
‘peripatetic’.

It should be noted that the test of residence may be different for a
different purpose, for example enemy character, and the test stated
above is not the test of residence for jurisdictional purposes.''®

Nationality of a company is determined by the law of the place of
incorporation.'!”

> 11960] AC 351 HL. He was not very happy with the Swedish Central Railway case.

116 See pp. 82-3 and 112-13 below.

""" Nationality is unimportant in the conflict of laws. The law of the place of incorpora-
tion is the national law of a company for the purposes of public international law. See
Barcelona Traction Power & Light Co. Case, IC]J (1970), 3.



6 Substance and procedure

Matters of procedure are governed by the lex fori, English law, whatever
be the lex causae, for example, the French governing law of a contract.
Whether a question is procedural or substantive has presented difficul-
ties of classification, as has the question of whether a foreign rule of law
affects procedure or substance. It is easy enough to state that substant-
ive issues are those which concern the existence of a right whereas
procedural issues are those which concern the method and means of
enforcement of a right. But acute difficulties may be encountered in
deciding whether even an English rule is procedural or substantive.
Thus, in Chaplin v. Boys' the majority of the House of Lords regarded
the question whether a victim of the tort of negligence could recover
damages for pain and suffering as concerned with remoteness of damage,
whereas the minority appeared to think that it was a question of quantifica-
tion of damages. Remoteness is a question of substance, quantification
one of procedure.

Matters have been made worse by the almost inveterate habit of
English judges of classifying questions and rules of law as procedural,’
so leading them to apply English law. In one context the result led to
such difficulties that Parliament intervened.’

In what follows, three topics will be discussed in some detail: (a)
evidence, (b) limitation of actions and (c) remedies. Two others, (d)
priorities and (e) parties to an action, will be mentioned briefly.

Evidence

Questions of evidence, such as what has to be proved, how it may be
proved, and the sufficiency of proof, are clearly procedural. The same is
true of the burden of proof. In Re Fuld (No. 3),* three codicils to a will

1 [1971] AC 356.

2 But see Chaplin v. Boys and Re Cohn [1945] Ch. 5, where a different approach was
adopted.

?> Foreign Limitation Periods Act 1984. * [1968] P 675.
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executed by a testator who died domiciled in Germany were challenged
on the ground that he lacked testamentary capacity because of illness, and
that he did not ‘know and approve’ of their contents. Scarman ] held
that whether illness affected capacity was a matter for German law, the
lex causae, but that, the burden of proof being a procedural matter, the
English rule to the effect that in cases of doubt ‘knowledge and approval’
must be affirmatively demonstrated to have existed must be applied.
But this question is complicated by the existence of presumptions in
English and foreign laws. These may be presumptions of law, which are
either irrebuttable, as until 1993 that a boy under the age of fourteen is
incapable of sexual intercourse,’ or rebuttable, as is that of legitimacy.
Or they may be presumptions of fact, such as the presumption of sanity.
It is obvious that some presumptions, such as the one concerning a boy
under fourteen, are substantive in effect since their application determines
the outcome of the case. In one case this view led to conflicting English
and German presumptions both being classified as substantive and the
latter, which formed part of the lex causae, was applied. In Re Cohn®

A mother and daughter, both domiciled in Germany, were killed to-
gether in an air raid on London and it was impossible to determine for
the purpose of deciding a question of entitlement to the mother’s
estate, which died first. By English law,” the mother, being older, was
presumed to have died first, by German they were presumed to have
died simultaneously.

It was held that, though the method of proof was a matter of proced-
ure, this was of no use when it was impossible to decide who died first.
The issue was really substantive, and German law as the lex causae
applied.

The Rome Convention on the LLaw Applicable to Contractual Obliga-
tions (1980) does not apply to evidence (Art. 1(2)(b)). But Article 14
provides that the contract’s applicable law, not the lex fori, governs, to
the extent that it contains, in the law of contract, rules which raise
presumptions of fact or determine the burden of proof. Though some
foreign laws of contract may contain such rules, there appear to be
none in the English law of contract.

As respects the manner of proof, such as whether written evidence is
required,® this was held in the old and much criticised decision in

> This was only true of the criminal law; it did not apply in civil cases.

© [1945] Ch. 5. " Law of Property Act 1925, s. 184.

8 This is of much less importance than it used to be since English law now only requires
written evidence of declarations of trusts of land (ibid. s. 53(1)(b)) and contracts of
guarantee (Statute of Frauds 1677, s. 4).
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Leroux v. Brown® to be a question of procedure and so governed by
English law.

By an oral agreement made in France an English resident agreed
to employ the plaintiff, a French resident, in France for more than
a year. The contract was valid and enforceable by its French proper
law, but though valid was not enforceable by English law since it
was not evidenced by writing as required by the Statute of Frauds
1677.%°

The court, influenced by the fact that the relevant English statutory
provision began with the words ‘no action shall be brought’, held that
the issue and the English rule were procedural, that the latter applied
and that the contract could not be enforced. This decision has been
attacked'! on the grounds that the issue was effectively one of substance
since it made no difference whether the contract was invalid or only
unenforceable — the claimant lost either way — and that the English rule
could have been outflanked if the claimant had either done some act in
part performance of the contract or recovered judgment in France and
then enforced that judgment in England. The case was not followed in
California."?

It seems that Leroux v. Brown would now be decided differently. The
Rome Convention, 1980, Article 14(2) provides that a contract may be
decided by the methods of English law or by those of the applicable law
or by those of the law of the place of contracting. It needs only to apply
the last two types of rule if it can administer them. Suppose that a
guarantee is governed by French law or was given in France, and
French law treats a verbal guarantee as valid and allows it to be proved
by oral evidence. Since English courts can obviously hear oral evidence,
they must admit such testimony of the guarantee.

° (1852) 12 CB 801.

19 Since the Law Reform (Enforcement of Contracts) Act 1954, such a contract is no
longer required to be evidenced in writing.

' Tt was criticised by Willes J in two cases, but apparently approved by the House of
Lords in Morris v. Baron & Co. [1918] AC 1. It was recently approved by the Court of
Appeal in Irvani v. G. and H. Montage GmbH [1990] 1 WLR 667 CA. In Mahadervan
v. Mahadervan [1964] P 233, the conclusiveness of a foreign certificate of marriage
was treated as a question of substance. In Monterosso Co. Ltd v. International Transport
Workers® Federation [1982] 3 All ER 841 CA, it was held that a requirement of the
Trade Union and Labour Relations Act 1974, s. 18 that a collective agreement should
be conclusively presumed not to have been intended to be a legally enforceable
contract unless it stated that the parties intended it to be so was a matter of substance
and, since the agreement in question was not governed by English law, the requirement
did not apply.

12 Bernkrant v. Fowler 55 Cal. 2d 588 (1961).
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Whether particular evidence is admissible, as for example, an
unstamped document,'® or a copy of a foreign document,'* or whether
oral evidence may be introduced to vary, add to or contradict a written
document,”® is a question of procedure. But whether oral evidence is
admissible in order to interpret a written document is a matter of
substance and so governed by the lex causae.'®

Limitation of actions

Rules governing the period of time during which an action must be
brought are, in legal systems generally, of two kinds: first, those which
merely bar the action, which are procedural; second, those which extin-
guish the plaintiff’s rights, which are substantive. Most English rules are
of the first type.'” Moreover the English courts have almost always
regarded a rule of foreign law in the same light, usually in reliance upon
its literal wording.'® The result has been that the English rule has
almost always been applied. Many foreign systems regard their own
limitation rules as substantive, and the conflict of characterisation can
lead to undesirable results, especially where an action abroad has been
dismissed on the ground that a limitation period has expired, but an
English action is allowed to continue."

The Law Commission criticised the existing law in 1982%° and its
recommendations were enacted in the Foreign Limitation Periods Act
1984.?! The matter is also dealt with as regards actions on contracts
by Article 10(1)(d) of the Rome Convention, 1980 which states that
prescription and limitation of actions are governed by the contract’s

Bristow v. Sequeville (1850) 5 Exch. 275. It is otherwise if the foreign law renders an

unstamped document a nullity: Alves v. Hodgson (1797) 7 TR 241.

4 Brown v. Thornton (1827) 6 Ad. & E 185.

Korner v. Witkowitzer [1950] 2 KB 128 CA (this type of evidence is usually inadmiss-

ible in an English court by virtue of the so-called parol evidence rule).

16 St Pierre v. South American Stores Ltd [1937] 1 All ER 206; 3 All ER 349 CA.

See Limitation Act 1980. Exceptions are s. 3 (conversion of goods) and s. 17 (land)

where title is extinguished. Where a statute such as the Fatal Accidents Act 1976

creates a right of action and prescribes a period for bringing it, the rule is one of

substance: see McElroy v. McAllister 1949 SC 110.

% See, for example, Huber v. Steiner (1835) 2 Bing. NC 202.

19 See Harris v. Quine (1869) LR 4 QB 653, and Black-Clawson International Lid v.
Papierwerke-Waldhof Aschaffenburg A/G [1975] AC 591 HL (where the German court
regarded the German rule as one of substance). See p. 129 below.

%0 Report no. 114 (1982).

2! For a commentary, see P. B. Carter, “The Foreign Limitation Periods Act 1984’

(1985) 101 LOR 68-78.
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applicable law. The Act provides that all limitation periods,*? both Eng-
lish and foreign, and whether the latter are classified as substantive or pro-
cedural by the foreign courts, should be classified as substantive so that
the foreign rule would be applied.?®> But this would not prevent the court
refusing in its discretion to apply the foreign rule on the ground of
public policy,** or where its application would cause undue hardship.?
Any extension of the limitation period allowed under the foreign law is
to be given effect except where it is extended because of either party’s
absence from the jurisdiction;*® otherwise, if a party were to stay out of
that jurisdiction permanently, the case would never be decided. A for-
eign judgment on a limitation point is now regarded as a judgment on
the merits and so provides a good defence to a further action here on
the same cause of action.”’

Remedies

A claimant can only obtain English remedies and so cannot obtain a
remedy which exists by the lex causae but not in English law. He can,
however, obtain a remedy available under English law but not by the
lex causae. Thus, a decree of specific performance might be awarded,
though this is not obtainable in the courts of the country whose law
governs the contract. But the claimant will not be granted an English
remedy if this would effectively alter the right he has acquired by the
foreign law.”

Article 10(1)(c) of the Rome Convention, 1980 states that the appli-
cable law governs the consequences of breach of a contract, but within
the limits of the powers conferred on the court by English procedural
law. This may ensure that the applicable law decides, for example,
whether the innocent party can rescind the contract on account of its

2 As defined in s. 4.

% S. 1(1). Renvoi is excluded: s. 1(5). The Law Commission also recommended that the

effect given by our courts to the foreign rule should be that given to it by the foreign

courts, i.e. whether it bars the remedy or extinguishes the right. This is not mentioned
in the Act.

S. 2(1) and (2).

S. 2(2), which was applied in Fones v. Trollope and Colls Cementation Owverseas Ltd

(1990) The Times, 26 January and at first instance in The Komninos S [1990] 1 LL.R

541 (revd on other grounds: [1991] 1 LLR 370 CA) but not in Arab Monetary Fund v.

Hashim [1993] 1 LLR 543.

8. 2(3).

?1S. 3. Thus Harris v. Quine (1869) LR 4 QB 653 and Black-Clawson International Ltd v.
Papierwerke-Waldhof Aschaffenburg A/G [1975] AC 591 HL are no longer law. The Act
applies to arbitrations (s. 5) and to the Crown (s. 6).

2 Phrantzes v. Argenti [1960] 2 QB 19.

2
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breach. It may also encourage the court to refer the availability of a
remedy such as specific performance to that law. But it need not grant
specific performance if, in the circumstances, English law does not
permit it to do so.

In respect of damages, two questions must be distinguished. These are
(i) remoteness of damage, or for what types of damage can the claimant
recover? which is a question of substance, and (i) measurement or
quantification of damages, which is a procedural matter. The former is
governed by the lex causae, the latter by the lex fori. In contract, the
position can be illustrated by sub-contract losses; in general these are
not recoverable under English law.?° This is a matter of remoteness of
damage, and if, as in D’Almeida Araujo v. Sir Frederick Becker & Co.
Ltd,*® damages are recoverable under the (Portuguese) proper law, they
will be awarded by the English court. How much money the claimant
will receive in respect of such losses depends on English law exclusively.
The same is true of damages in tort. So, whether damages for pain and
suffering’’ or damages for loss of expectation of life** are recoverable is
for the lex causae to determine. How much can be awarded for these is a
matter for the lex fori.>> However, Article 10(1)(c) of the Rome Conven-
tion, 1980 provides that the applicable law determines the assessment of
damages for breach of contract so far as it is governed by rules of law
which, of course, it is.

Until 1975, the English courts could only award damages in sterling,**
and even if the proper law of the contract was foreign and the money
of account and the money of payment were in foreign currency, the
damages had to be converted into sterling. The rate of conversion was
the exchange rate at the date of breach of contract or when the debt
was payable or when a loss was suffered by means of a tort being
committed.”® This ‘breach date’ rule, as opposed to the ‘judgment date’
rule, resulted during the early and mid-1970s, when the pound suffered
a catastrophic fall in value, in injustice to foreign creditors, who saw the
real value of the debt they were owed or the damages they were entitled
to decline considerably between the date of breach and the date of

2!

©

Williams Bros. v. ET Agius Lid [1914] AC 510 HL. But if the sub-sale was in the

contemplation of the parties it may be taken into account: Re Hall (R & H) v. WH

Pim Fr (1928) 139 LT 50.

[1953] 2 QB 329. ' See Chaplin v. Boys [1971] AC 356 HL.

These were abolished in English law by the Administration of Justice Act 1982.

* See Kohnke v. Karger [1951] 2 KB 670.

> Manners v. Pearson [1898] 1 Ch. 581, 593 CA; Tomkinson v. First Pennsylvania Bank-
ing & Trust Co. [1961] AC 1007 HL.

* See, for example, SS Celia v. SS Volturno [1921] 2 AC 544 HL (tort).

3
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judgment, which might be years later. By a revolution engineered mainly
by Lord Denning MR?® in a case in which the Court of Appeal disregarded
the precedents, for which it was castigated by the House of Lords, the
House of Lords itself reversed the old law and held that in certain cases
the English courts could give judgment in foreign currency.’” This
would only have to be converted into sterling if the judgment required
enforcement, in which case the conversion would take place at the date
at which enforcement is sought.

This case, Miliangos v. George Frank,*® concerned an action for a debt
arising out of a contract whose foreign proper law was that of the
country in whose currency judgment was requested. But the new rule
was extended to cover a claim on a bill of exchange® and to damages
for breach of contract.*’ It was further extended to cases of contract
where the governing law was English law, and to tort, in cases*' in
which it was held that the claimant may recover in the currency
in which his loss was effectively felt, having regard to the currency in
which he normally operates or with which he has the closest connec-
tion; failing any evidence of which, it would be the currency in which
the loss was incurred. The rule has also been applied to, for example,
garnishee orders,** claims against a company in liquidation*® and claims
for restitution.**

The method of execution, for example, whether attachment of a debt
or execution on land or goods is available, is determined by the lex
fori.¥

The first shots were fired when the Court of Appeal held in 1973 that an arbitrator
could make an award in foreign currency: Fugoslavenska Oceanska Plovidba v. Castle
Investment Co. (The Kezara) [1974] QB 292 CA.

3T Schorsch Meier GmbH v. Hennin [1975] QB 416. In The Halcyon the Great [1975] 1

LLR 515 it was held that the Admiralty Marshal could sell a ship for dollars.

[1976] AC 443. The whole episode concerns the doctrine of precedent rather than the

conflict of laws.

% Barclays Bank International v. Levin Bros. (Bradford) Lid [1977] QB 270. Certain
provisions of the Bills of Exchange Act 1882, which were in issue in that case, were
repealed by the Administration of Justice Act 1977, s. 4.

0 Kraut (Jean) AIG v. Albany Fabrics Ltd [1977] QB 182.

4 Services Europe Atlantique Sud v. Stockholms Rederiaktiebolaget Svea; The Folias and The
Despina R [1979] AC 685; see also Société Frangaise Bunge SA v. Belcan NV [1985] 3
All ER 378.

42 Choice Investments v. Feromnimon [1981] QB 149.

% Converted as at the date of the winding-up order: Re Dynamics Corporation of America
[1976] 1 WLR 757.

4 BP Exploration Co. (Libya) Ltd v. Hunt (No. 2) [1979] 1 WLR 783 at 840-1; [1981]

1 WLR 232 CA. With respect to interest see Miliangos v. George Frank (Textiles) Ltd

(No. 2) [1977] QB 489.

See de la Vega v. Vianna (1830) 1 B & Ad. 284.

&
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Priorities

The question of what law governs the priority of assignments of single
debts or other interests will be discussed later.* In the case of priorities
of claims against funds administered by an English court, such as winding
up, bankruptcy and administration of insolvent estates, it is clear that
English law as the lex fori orders priorities.*” The same is true of claims
against a ship when the court is exercising its Admiralty jurisdiction.*®
Thus, in The Tagus:*

Claims were brought against an Argentine ship. The master claimed a
lien for wages and disbursements on several voyages. Under Argentine
law he only had priority for the lien for the last voyage; under English
law this extended to all voyages.

It was held that the English rule applied.

In this case and The Zigurds™® the interest which arose under the foreign
law was one with which English law was familiar. If it is not, the foreign
law governing the transaction under which one of the competing inter-
ests arose will have to be consulted to ascertain what the interest amounts
to, but English law will determine whether it amounts to a maritime
lien and what its priority will be. Thus, in The Halcyon Isle:>

An English bank was the mortgagee of a ship. She was repaired in
New York. By New York law the repairers had a maritime lien for the
price of the repairs. The ship left New York and arrived in Singapore
where the mortgagees arrested her. She was sold by court order.

The Privy Council held that the mortgagees had priority over the
New York repairers or ‘necessaries men’. These may have had a maritime
lien under New York law, but had none by the lex fori (Singapore)
which determined what classes of events gave rise to a maritime lien
and priority between such liens.**

Priority of claims against foreign land is presumably governed by the
lex situs.?

% See pp. 257-9, 261 below. ¥ Re Kloebe (1884) 28 Ch. D 175.

8 The Milford (1858) Swa. 362.

% [1903] P 44. This decision is criticised in G. C. Cheshire and P. M. North, Private
International Law, 13th edn (London, Butterworths, 1999), 83.

[1932] P 113. °' [1981] AC 221 PC.

The majority (Lords Diplock, Elwyn-Jones and Lane) said that the decision of the
Supreme Court of Canada to the contrary in The loannis Daskalelis [1974] 1 LL.R 174
was based on a misunderstanding of The Colorado [1923] P 102 CA. Lords Salmon
and Scarman supported the Supreme Court’s understanding of The Colorado and
effectively described the judgment of the majority as a breach of the comity of nations
and natural justice and a denial of private international law.

>3 Norton v. Florence Land and Public Works Co. (1877) 7 Ch. D 332.

5 &

o
=3



68 General principles

Parties

A question may arise as to whether a party is a proper plaintiff in, or a
proper defendant to, an action. Is this procedural or substantive?

An example of this is to be found in the law of assignments of
intangibles (choses in action). In English law an equitable assignor or
assignee must join the other as a party but a statutory assignor or
assignee need not do so. In the case of an equitable assignee is this a
procedural requirement? If so, it applies even though it is not required
by the lex causae. If it is substantive, it does. In one early case,”* it
seems to have been governed by the lex fori, but this was also the lex
causae. In another, which concerned an assignment of an Irish judg-
ment debt, it was held to be substantive and the claimant could sue in
his own name since Irish law allowed this.>

Another example is a requirement of some systems that if X is a
member of a firm, the firm’s creditors cannot sue him without having
sued the firm first, and that a surety or guarantor cannot be sued before
the principal debtor. (This is the converse of English law.) If (a) the lex
causae regards him as under no liability until the firm or principal is
sued, this is substantive and its rule applies; if (b) he is liable there-
under but can only be sued after all other remedies have been exhausted,
this is procedural and is ignored. This distinction was drawn in General
Steam Navigation v. Goulliou,”® but the court was equally divided as to
whether the French law was of type (a) or (b).

> Wolff v. Oxholm (1817) 6 M & S 92.

> O’Callaghan v. Thomond (1810) 3 Taunt. 82.

© (1843) 11 M & W 877. A Spanish rule was held to be of type (b) and inapplicable in
Re Doetsch [1896] 2 Ch. 836.
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Jurisdiction and foreign judgments






7 Jurisdiction of the English courts

‘Jurisdiction’ means the competence of the courts to hear and decide a
case. For the purpose of determining the jurisdiction of the English
courts, actions are of two kinds.

(1) Actions in personam: these are actions brought to compel a defend-
ant to do or to refrain from doing something or to pay damages.
Jurisdiction over such actions depends primarily, though not exclus-
ively, on the defendant’s presence in England. This chapter is mainly
concerned with actions i personam.

(i) Actions in rem: these are actions against ships and aircraft when
jurisdiction depends upon the presence of the ship or aircraft in
England.

It should be added that, in some cases, such as divorce or nullity of
marriage, sometimes called ‘actions quasi in rem’ since they involve
determination of personal status, jurisdiction is entirely statutory. These
are dealt with separately.

Jurisdiction in actions in personam

In such actions, including actions in contract and tort and those respecting
property other than ships and aircraft, jurisdiction may, in cases where
the defendant is not present in England when the action is started, be
acquired if the defendant submits to the jurisdiction and, in some situa-
tions, where the court allows him to be served with a claim form.
The Civil Jurisdiction and Judgments Act 1982, which incorpor-
ates into United Kingdom law the EC Convention on Jurisdiction and
Enforcement of Judgments in Civil and Commercial Matters, 1968 (known
as the Brussels Convention), enacted distinct rules governing jurisdic-
tion in cases concerning such matters where the defendant is domiciled
in a member state of the EU, as well as rules governing jurisdiction over
defendants domiciled in other parts of the United Kingdom. The Civil
Jurisdiction and Judgments Act 1991 enacts into United Kingdom law
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the parallel Convention of 1989 with countries which are members of
the European Free Trade Area (the Lugano Convention). There are
thus four sets of rules, respecting (i) EU domiciliaries, (ii) EFTA
domiciliaries, (iii) domiciliaries of the United Kingdom, and (iv) the
rest of the world’s population.’

The first three of these will be dealt with later;> here we are only
concerned with the fourth and last.

Presence

If the defendant is in England when he is served with a claim form or
equivalent document t