FEDERAL AND ALABAMA RULES OF CIVIL PROCEDURE

I. Rule 82 Jurisdiction…Unaffected

A. Federal Rule

1. Rules shall NOT be construed to extend or limit the Jurisdiction of the US District Court

B. Alabama Rule

1. Similar to Federal

II. Rule 77 :  District Court and Clerks

A. Federal Rule 

1. District Court ALWAYS OPEN - deemed always open – means that in an emergency should be able (in theory) to get to a Court Clerk

· For example: Huntsville District Court has a “filed” date stamp in the Clerk’s office. When the office is closed, there exists a “received” date stamp on the hall – can stamp filing and slip under door to Clerk’s office.

2. Trials and Hearings: Orders in Chambers – Trials should be conducted in Open Court

B. Alabama Rule

1. Similar to Federal

III. Rule 78: Motion Day

A. Federal – each District Court shall establish regular times at which Motions requiring Notice and Hearing MUST BE head and disposed.

B. Alabama Rule

1. Similar to Federal

IV. Rule 79: Books and Records kept by the Clerk

A. Federal Rule

1. Civil Docket – Clerk shall keep a book known as a “Civil Docket”…and shall enter therein each Civil Action to which these rules may be applicable. Actions shall be assigned consecutive file numbers. All papers filed, all Process Issues and Returns made, all Appearances, Orders, Verdicts, etc. should be entered chronologically in the Civil Docket, called “Case Action Summary.”

2. Civil Judgments and Order – Clerk shall keep…a correct copy of every Final Judgment…or ANY other order.

B. Alabama Rule

1. Similar to Federal

V. Rule 80: Stenographic Report of Transcript as Evidence

A. Federal Rule - …whenever Report is needed at a later trial…it may be proved by having the transcript Certified by the person who reported the testimony.

B. Alabama  Rule 

1. Similar to Federal

VI. Rule 4: Summons

A. Form – Summons m/b signed by clerk, bear Seal of Ct … shall also state time w/in which the D must appear and notify D failure to do so will result in judgment by default

B. Issuance

C. Service w/ Complaint: By Whom Made

1. Summons  shall be served together w a copy of the complaint

2. Service may be affected by any person who is not a party and who is at least 18 years old. P  may request that US Marshall be appointed by the Ct for that purpose.

D. Waiver of Service; Duty to save costs of service; Request to waive

E. Service upon individual w/in judicial District of US

F. Service upon individuals in a foreign country

G. Service upon infants and incompetent persons

H. Service upon corporations and assns

I. Service upon the US and its agencies, corps or offices

J. Service upon foreign state of local gov’ts

K. Territorial limits of effective service

L. Proof of service

M. Time Limit for services

N. Seizure of property; service of summons not feasible

VII. Alabama Rule 4: Process: Gen’l and Misc Provisions

A. Summons or Other Process

B. Limits of Effective Service

C. Upon Whom Process Served- service of process shall be made as follows:

1. Individual – upon an individual OTHER THAN A minor or an incompetent person, by serving the individual OR by leaving a copy of the summons and complaint at the individual’s house or usual place of abode with some person of suitable age and discretion than residing [not just visiting at house] OR by delivering a copy of summons and complaint to agent.

2. Minor – upon a minor by serving any one of the following; father, mother, guardian, the individual having care of the minor or w/ whom minor lives…

3. Incompetent NOT Confined – by serving the incompetent and that person’s guardian/person with whom the incompetent lives or who cares for the incompetent

4. Incompetent Confined

5. Incarcerated Person – by serving the individual … and also with a copy to the warden

6. Corporation – upon a corp by serving and agent authorized to receive service or by certified mail at any of its usual places of business or by serving officer of corp

7. P/S – upon a p/s, lts p/s by serving the entity by certified mail at any of its usual place of business or by serving any ptr or member

8. Unincorporated Organizations of Ass’n

9. Prof Assns, Prof Corporation, LLC

10. State

11. County

12. Municipal Corporation

13. Other Governmental Entities

D. Amendment

E. Service Refused – if process of service is refused and certified mailing has been refused, clerk shall mail copy of summons by 1st class mail. Service shall be deemed complete when fact of mailing entered into record.

F. Multiple Ds; Incomplete Service: Dismissal of fictitious Ds – where summons/complaint has been served on one or more, but not all of Ds, P may proceed as to judgment on the d(s) that have been served, and if judgment as to the D(s) served is final in all other respects, it shall be a final judgment.

G. Effect of Availability of Alternate or Dual Modes of Service of Process

H. Acceptance of Waiver of Service (by D)

DC – District Court Rule: Rule 4 Applies in Ala Dist Ct

VIII. Alabama Rule 4.1 Process: Methods of In-State Service

A. Methods of Service – all service of process shall be made as provided in this rule, except where Rule 4.3 applies

B. Delivery by Process Server

1. By Sheriff or Constable

2. By Designated Person – as alternative to B(1), above,

a. Any Person NOT less than 18 years old; and,

b. Who is NOT a party to the Suit; and,
c. Has been Designated by an order of the Ct to make Service
3. How Served and Returned

4. Failure of Service – when person serving process is unable to serve w/in 30 days …clerk shall forward to attorney of record, to the party who initiated service

C. Service by Certified Mail

1. When Proper – when P files written request w/ clerk

2. How Served - … when person being served is an individual the clerk shall request restricted delivery (ie the person named in the service must sign for it)

3. When Effective – date of delivery, as evidenced by signature on the return receipt

IX. Alabama Rule 4.2 Process: Basic for Out-of-State Service (the “Long Arm of the Law” Statute)

A. Basis for O-of-S Service

1. When Proper – when person, at the time of service of process, either a nonresident of resident absent from state; and person has sufficient contact w/ state, so that prosecution is NOT inconsistent with Constitution of State or US

2. Sufficient Contact – as a consequence of person’s:

a. Transacting ANY Business in state

b. Contracting to supply services or goods in State

c. Causing tortious  injury by act or omission in State 

d.  Causing tortious  injury in State by act or omission outside State if person regularly conduct business in State

e. Causing injury in State to any person by Breach of warranty made in sale of goods outside state when seller might reasonably expected purchaser to use in state

f. Using or owning RE in State

g. Contracting to insure any person, property or risk in State

h. Living in a marital relationship in State

i. Otherwise having some minimum contacts w/ state

3. Person Defined

B. Methods for Out of State Service
1. Certified Mail
a. How Served – when person served is individual, clerk must request restricted delivery (ie only person to whom addressed can sign for it)

b. When Effective

c. Failure of Delivery

2. Delivery by a Process Server

a. When Proper

b. How Served and Returned : by any person not less than 18 and not a party to suit and designated by Ct

X. Alabama Rule 4.3 Process: Service by Publication

A. Supreme Scope of Rule

B. Residence Known: when publication appropriate – service must first be attempted by Ala Rles 4.1 or 4.2 or 4.4

C. Avoidance of Service

D. Procedure for Publication for actions governed by this Rule

1. Affidavit Necessary – by P or P’s attorney that service cannot be made b/c: D’s residence unknown: D’s identity unknown; D has been absent greater than 30 days since filing of complaint or D avoids service

2. How Published – in a newspaper of general circulation in the county in which complaint filed, or if no newspaper, in the next county’s newspaper

3. Contents of Publication

a. Summary of Complaint and demand for relief

b. Notification to D that D is req’d  to answer w/in 30 days; after LAST publication of notice; and

c. Be published at least once per week, for 4 consecutive weeks
4. When Complete – at date of last publication

5. Proof of Service – newspaper publisher provide affidavit

E. Alternative to Publication in Certain Domestic Proceedings

XI. Alabama Rule 4.4 Process: Service in Foreign Country

A. Basis for Service in a Foreign Country

B. Method of Service in a Foreign Country

1. Certified Mail or its equivilent

2. Delivery by process server

3. Letters rogatory

4. Pursuant to law of foreign country

5. By Order of Ct

XII. Misc Notes

A. Two Key Elements that Ct must have over case in order to render a Judgment

1. Ct must have SUBJECT MATTER JURISDICTION

2. Ct must have PERSONAL JURISDICTION
B. Process and Service of Process

1. Process – Per Alabama Rules 4.1 – 4.4

2. Service of Process – how the Process is accomplished.

a. ie: certified mailing is process, the actual delivery and signature of certified mailing receipt is service of process.

Example: P is filing a lawsuit against D.  P want fast delivery couriers to deliver to D. When the delivery man shows up to D’s house, he sees a nasty snarling dog. He leaves the package in dog’s mouth?

a. Is Process Good?

· Only if fast delivery couriers has been designated by the Court.

b. Is Service of Process Good?

· No – have not met requirements of Ala Rule 4.(c)(1) – have not “reached out and touched” the person.
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