FEDERAL AND ALABAMA RULES OF CIVIL PROCEDURE

I. 28 USC 1441 Actions Removable Generally

A. …any Civil Action brought in a State Ct of which the District Cts of the US have Original Jurisdiction MAY BE Removed by the D to the District Ct of the US…

B. Any Civil Action of which the District Cts of the US have Original Jurisdiction founded on a claim arising under the Constitution, Treaties or Laws of the US shall be Removable without regard to the Citizenship or residence of the parties.

Any other such Action shall be Removable ONLY IF NONE of the Parties in Interest properly Joined and Served as D is a citizen of the State in which such Action is brought.

II. 28 USC 1445 Nonremovable Actions

A. A Civil Action in ANY State Ct against a RR arising under the Fed’l Em’er’s Liaility Act may NOT be Removed to any District Ct of the US;

B. A Civil Action in ANY State Ct arising under the Worker’s Comp laws of such State may NOT be Removed to any District Ct of the US;

C. A Civil Action in ANY State Ct arising under … the Violence Against Women Act may NOT be Removed to any District Ct of the US.

III. 28 USC 1446 Procedure for Removal

A. A D desiring to remove any Civil Action from a State Ct shall file in the District Cts of the US within which such Action is pending a Notice of Removal signed pursuant to Rule 11 and containing a short and plain statement of the grounds for Removal together with a copy of all Pleadings…

B. The Notice of Removal … shall be filed within 30 days after receipt by D of a copy of the initial Pleading setting forth the Claim for relief upon which such Action or Pleading is based…OR within 30 days after Service of Summons upon D IF such initial Pleading has then been filed in Ct and is not req’d to be served on D, WHICHEVER PERIOD IS SHORTER. 
IF a case stated by the initial Pleading is NOT Removable, a Notice of Removal may be filed within 30 days after receipt by D of a copy of an Amended Pleading, Motion, etc. from which it may be first ascertained that the case is one which is or has become Removable EXCEPT that a case may NOT be Removed on the basis of Jurisdiction conferred by Sec. 1332 (Diversity of Citizenship; Amount in Controversy) more than 1 year after the Commencement of the Action.

i.e. P files a Workers Comp suit and Wrongful discharge suit in one Civil Action. If the Workers Comp issue gets settles, the Complaint remaining is only a Wrongful Termination; if requirements for the District Ct of US to have Jurisdiction exists, the D can Remove the case to the District Ct of the US within 30 days after the Amended Pleading is filed. NOTE: The case may not be removed if more than 1 year has passed since Original Action filed.

IV 28 USC 1447 Procedure after Removal generally (Once case Removed from State 

to Fed’l District Ct, this is how it can be Remanded b P back to the State Ct)

C. A Motion to Remand the case by P back to State Court on the basis of any defect OTHER THAN lack of Subject Matter Jurisdiction MUST BE made within 30 days after filing by D of Motion of Removal.

If at ANY time before Final Judgment it appears that that the Dist Ct of the US lacks Subject Matter, the case shall be Remanded.

An order Remanding the case MAY require payment of just costs and ANY actual expenses including attorney fees, incurred as a result of the Removal.

NOTE: Per Case Law, if a case is predominately an issue of State law claims the Federal Ct may push it to the State Ct due to its determination that the State Ct may handle the Action quicker, better, etc.

How to keep Claim in State Court: 

(1) “Well Pleaded Complaint” rule – compose the Complaint so that all Claims are State Claims only; no Federal questions.

(2) Add a D that is in same State as P, to avoid any potential for Diversity of Citizenship

V. Alabama Rule 22: Interpleader  [Form 38 in Book]

A. Plaintiff or Defendant - Persons having claims against the P may be joined as Ds and required to Interplead when their Claims are such that the P is OR MAY BE exposed to double or multiple liability.

[Interplead: Defn – to assert one’s own Claim regarding property or an issue already before the Court.]

B. Release from Liability; Deposit or Delivery – Any Party seeking Interpleader MAY deposit with the Ct the amount claimed OR deliver to the Ct OR as directed by the Ct, the property claimed and the Ct may thereupon order such Party discharged from liability as to such Claim and the Action continued between the Claimants of such money or property. 

i.e The Insurance Company for an airlines has a $10M limit. A Valuejet plane crashed. The Ins Co can file a Complaint stating that it has limits on the amount for which it is liable, deposit the $10M with the Court as an Interpleader.  The Ins Co is the P, the Ct has to decide who gets the money 

“Bill of an Interpleader” – Where P deposits money/property with Court and makes no cliam itself for any portion of the amount deposited.

“Bill in the Nature of an Interpleader” – Where P deposits money/property with Court and makes a claim itself for any portion of the amount deposited.


VI. Rule 23.1 Derivative Actions by Shareholders [Form 25 in Book]

A. In a Derivative Action brought by by 1 or more SH to enforce a right of a Corp, the Corp having failed to enforce a right which may properly be asserted by it, the Complaint shall be verified and shall allege that the P was a SH at the time of the transaction …The Complaint shall also allege with particularity the efforts, IF ANY,  made by the P to obtain the action the P desires…The Derivative Action may NOT be maintained if it appears that the P does NOT fairly and adequately represent the interests of the SH in enforcing the rights of the Corp 

NOTE: The SH asserting the Derivative suit will sue on behalf of the entire Corp.

VII. Alabama Rule 23.2: Actions relating to Unincorporated Associations (P/S)

A. Same rules as in Rule 23.1 apply

VIII. Alabama Rule 24: Intervention [Form 32 in Book]

A. Intervention of Right: Upon timely application, ANYONE shall be permitted to intervene in an Action (1) When a Statute confers an Unconditional right to Intervene; OR (2) When the applicant claims an interest relating to the property

B. Permissive Intervention: Upon timely application, ANYONE shall be permitted to intervene in an Action (1) When a Statute confers a Conditional right to Intervene; OR (2) When an applicant’s Claim or Defense AND the main Action have a question of law or fact in common.

C. Procedure: A person desiring to Intervene shall serve a Motion to Intervene upon the Parties as provided in Rule 5. The Motion shall state the grounds therefor and shall be accompanied by a Pleading setting forth the Claim or Defense for which Intervention is sought.

DC. This Rule applies to Alabama District Court.
IX. Alabama Rule 65: Injunctions

A. Preliminary Injunction – 

1. Notice – No preliminary Injunction shall be issued without Notice to the Adverse Party. Applies for the period after TRO expires until case decided.

2. Consolidation of Hearing with Trial on Merits – 

B. Temporary Restraining Order (TRO) – May be granted without Notice to the adverse Party (i.e Ex Parte) ONLY IF: (1) It clearly appears from specific facts shown by affidavit OR by the Verified Complaint (a swearing that the facts contained in Complaint are true and correct), that Immediate and Irreparable Injury, Loss, or Damage will result to the Applicant before the adverse Party can be head in opposition; AND, (2) the applicant’s attorney certifies to the Court in writing the efforts, if any, which have been made to give Notice AND the reasons supporting the Claim that Notice should NOT be req’d.  TRO shall expire within 10 days after its issued; EXCEPT in Domestic Relations cases, the 10 day rule shall not apply.

C. Security – No TRO or Preliminary Injunction shall EXCEPT upon the giving of Security by the applicant; Not req’d in Domestic Relations cases.

NOTE 2 Types of Injunctions:

1. Negative/Prohibitive Injnctn – enjoins a Party from doing an Act.

2. Affirmative/Mandatory Injnctn – Ensures that a Party continues to do an Act.

