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I. The Corporate Form

A. Characteristics of a Corp (p 28 LL)

1. Separate Legal Entity

2. Limited Liability

3. Continuity of Existence

4. Management and Control

5. Corporate Powers

B. Selecting State of Incorporation

C. Organizing a Corporation – Incorporator files a Certificate of Incorporation and  Articles of Incorporation w/ Secretary of State (p 30 LL)
1. Mandatory Provisions of Articles of Incorporation

a. Corp Name

b. Corp purpose

c. Specific Business in which Corp will be engaged

d. Location of Principal Office and Agent for purpose of Service of Process

e. Number of Directors

f. Capital Structure- Types of Capitalization of Structure

(1) Common Stock

(2) Debt

(3) Preferred Stock

(4) Convertible Stock/Debt

2. Optional Provisions in Articles of Incorporation

a. Preemptive Rights – existing SH to acquire addt’l shares issued

b. Power of Assessment – by Board to assess addt’l amounts of Capital

c. Other Provisions

3. Execution of Articles

4. Filing of Articles with Secretary of State

5. Corporate Existence – typically begins when the Articles are stamped as Filed w/ Secretary of State’s office
Subscriptions for Shares – most statutes now provide that pre-incorporation 

Subscriptions are IRREVOKABLE for a specified time UNLESS all the 

subscribers consent

D. Completion of Corporate Organization (p 31 LL)

1. The Organizational Meeting

2. Matters to be decided

a. Resignation of Incorporators and Election of Board

b. Election of Officers

c. Adoption of Bylaws

d. Authorization to Issue shares and Other matters (i.e. opening of Bank account, leasing of property, issuance of stock)

E. PreIncorporation Transactions by Promoters (p 36 LL)

1. Defn of Promoter – Individual who undertakes activities necessary for formation of Corp oration, such as:
a. Coming up w/ idea for business

b. Investigating feasability of business idea

c. Assembling necessary people, property, money etc 

· entering into Agreements, Contracts, Leases f/b/o Corp

NOTE: Even tho Promoters are technically Agents of the to-be-formed Corp, once Corp is formed and ratifies the Promoter’s actions, the Corp takes all of the Liabilities, Rights and Remedies of the Promoter 

2. Liability of the Promoter – generally liable UNLESS the other Party who contracted knew the Corp was not in existence at time of contracting and nonetheless agreed to look solely to the Corp for performance
a. Promoter Held Liable - Per RKO-Stanley Warner Theaters v Graziano, if the contract language is at all ambiguous the tendency is to hold promoters personally liable.

Ala Code Sec 10-2B-2.04 Liability for PreIncorporation Transaction

states that any person purporting to act as or on behalf of Corp KNOWING there was no Incorporation is liable for ALL Liabilities created by so acting.

b. Promoter NOT held Liable – Quaker Hill Inc v Parr …the test is one of Intention of the Parties as to whether Promoters are to be personally liable. 

3. Liability of the Corp – where Corp ratifies or accepts the contract after Incorp, it may be held liable on Pre-Incorp promoter contract.

a. Quasi-Contractual Recovery

b. Adoption by Implication

F. Consequences of Defective Incorporation (p 40 LL)

1. Introduction: …issue is whether or not a Corp has indeed been formed, and if not, what the consequences are

2. “De Jure” [of Law] Corporation – a Corp that has complied with all of the Mandatory filing provisions of the State CANNOT be attacked by any Party

3. “De Facto” [of fact] Corporation – where Mandatory requirements are NOT met, body of  common law indicates that even where Corp has not complied with all of the mandatory requirements to obtain De Jure status, it may have complied sufficiently enough to be given Corp status. Requirements are:

a. Good Faith attempt to comply w/ laws of Incorp

b. Good Faith actual use of business as though Corporation existed.

4. Corporation by Estopple (See Below)

5. Evidence of De Facto Incorporation: 

Cantor (P) v Sunshine Greenery, Inc.(D1) Brunetti (D2) (p78 Book)

· P leased bldg to D1, where D2 signed lease as President of D1. D1 was NOT a De Jure Corporation b/c the Cert of Incorp forwarded to Sec of State was not yet filed (filed 2 days after lease signed). D1 repudiated the lease and D2 stopped payment on deposit check. Trial Ct held for P; D2 appealed the personal Judgment against him. ISSUE: If one contracts with a De Facto Corporation at the time of the execution of the lease, can he later deny its existence to hold the person with whom he dealt personally liable.

HELD: There was ample evidence of the fact that it was a De Facto Corp in that there was a bona fide attempt to organize the Corp at some time before consummation of the lease. A Party who deals with a De Facto Corporation as if it were a Corporation he is Estopped from denying its existence to hold the person with whom he dealt personally liable. Rev’d and set aside; remanded to enter Judgment for D2.
Harris v Looney (p 81 Book)

· ISSUE: Dealt with Ark law similar to Ala 10-2B-10.02, holding Promoter, but not guarantors liable for PreIncorp Contract entered into. 

HELD: In order to find Liability under [the statute] there must be a finding that the persons sought to be charged acted as or on behalf of the Corp AND Knew there was no Incorp…

Three necessary elements of a De Facto Corporation were met, as follows: 

(1) Statute in existence by which Incorporation was legally possible; 

(2) A “good faith” attempt to comply with the statute of Incorporation;

(3) Some actual use or exercise of Corporate Privileges

6. Three Requirements typically cited for application of De Facto Corp doctrine

a. Statute in existence by which Incorporation was legally possible

b. A “colorable” attempt to comply with the statute

c. Some actual use or exercise of Corporate Privileges

7. Notes on Corporation by Estopple

a. Estopple Theory Compared with De Facto 

Timberline Eqpt Co v Davenport

HELD: For the Estopple doctrine to apply, P must demonstrate that P dealt with D believing it was a Corp.

b. Disaggregating Estopple

(1) Denial of Corporate Status by would-be SH

(2) Technical Contexts

(3) Liability of would-be SH

8. Notes on Quo Warranto 

G. Classical Ultra Vires Doctrine (p 33 LL)

1. Classical Ultra Vires Doctrine – transaction outside Corporate charter are Ultra Vires (beyond the Corp’s power) and unenforceable.

· Purpose: To protect the Public from unsanctioned Corporate activity

2. Powers and Purposes – Specific Instances of Ultra Vires Doctrine

a. Torts - Ultra Vires Doctrine is no defense

b. Criminal Acts - Ultra Vires Doctrine is no defense

c. Contracts – 

d. Illegal Acts - Ultra Vires Doctrine is no defense

e. State Statutes – most have limited application of Ultra Vires Doctrine 
3. Recurring Problems

4. Limitations of the Classical Ultra Vires Doctrine – has been steadily eroded by the Courts.

5. Goodman v Ladd Estate Co (p 88 in Book)

· HELD: The Ct may set aside and enjoin the performance of the Ultra Vires act if it deems such a course equitable.  If a SH himself has participated in the Ultra Vires act he CANNOT thereafter attack it as Ultra Vires. Aff’d.
H. The Objective and Conduct of the Corp (p 35 LL)

1. The SH Interest and Present Value Discussions

2. Interests Other Than Maximization of SH’s Economic Wealth

a. Dodge v Ford Motor Co 170 NW 668 (1919)

· HELD: A business Corp is organized and carried on primarily for the profit of the SH…The powers of the directors are to be employed for that end…it is NOT within lawful powers of a Board of Directors to shape and conduct the affairs of a Corp for the merely incidental benefit of SH and for the primary purpose of benefiting others…

b. AP Smith Mfg Co v Barlow 98 A 2d 581 (1953) (p 100 in Book)

· HELD: …the Corp power to make reasonable charitable contributions exists and was “Intra Vires” (opposite of Iltra Vires) …even apart from express statutory provision…

· NOTE: Charitable Contribution is NOT an Ultra Vires act “per se” – must look to the facts and circumstances to determine

I. The Nature of Corporate Law

II. Corporate Structure

A. Rights of SH in Management(P 49 LL)

1. Indirect Power

2. Close Corps

3. SH approval of Major changes

a. Issues Concerning SH Major issues include:

(1) When must SH approval of Corp transactions be secured;

(2) When might Directors ask for such approval as a matter of policy (even tho NOT req’d by statute);

(3) When may SH initiate Corp action.

b. Major Changes-decisions NOT in the ordinary course of business typically require SH approval

(1) Election and removal of Directors

(2) Bylaws changes

(3) Organic changes (Mergers, Consolidations)

(4) Amendments to the Charter

(5) Other Matters

B. Allocation of Power twix Management and SH (p 51 LL)

1. Mgmnt is Duty of Directors – 

Charleston Boot & Shoe (P) v Dunsmore(D) (p 123 in Book)

· P sued D 2 of its Directors for losses caused by actions w/r/t liquidations of assets and not insuring buildings that had burnt. Trial Ct held for D. P appealed. ISSUE: Are Directors obligated to cooperate with person employed by SH to liquidate Corp; are Directors obligated to insure Bldgs. HELD: No. State law appoints Directors to be in charge of Managing Corp SH action was outside the legal structure of Management.

NOTE: Traditional Models for Corporate Decision making:

1. Bd of Dir makes business & policy decisions

2. Officers act as Agents of BofD to implement and manage policies of BofD

3. SH may NEVER order Directors to take actions IF it involves managing business directives of the Corp

4. Directors have duty to act in best interest of Corp – can’t be controlled by SH

· NOTE: per People Ex Rel Manice v Powell: The Board of Directors of a Corp do NOT stand in the same relation to the Corp by which an agent holds toward his principal. 

· NOTE on Removal of Directors:

1. Removal by SH – SH can remove For Cause even in the absence of a Statute that so provides. 

2. Removal by Board – In absence of statutes, Board CANNOT remove Director with or without Cause

3. Removal by Court – Cases are split as to Court authority

· Schell (P) v Chris-Craft Industries (D) (p 126 in Book)

· Appeal from denial of petition of dissident SH for injunctive relief to prevent Mgmnt from advancing the date of annual SH meeting. HELD: Due process requires that an inequitable action does NOT become permissible b/c it is legally possible. Notice was required to set up the original SH meeting and Notice is required to change. Rev’d

· Blasius Industries Inc (P) v Atlas Corp (D) (p 128 in Book)
· ISSUE: Does Board act with a fiduciary Duty when it acts in Good Faith for the primary purpose of preventing an unaffiliated majority of SH from expanding the Board and electing a new majority. HELD: No. Board may take certain steps (i.e. repurchase of its own stock) that have the effect of defeating a threatened change in Corp control WHEN those steps are taken in Good Faith of a Corp interest. “Business Judgment Rule” protects Directors’ actions as long as the Director doesn’t act irrationally. with the burden of demonstrating a “Compelling Justification.” However, rule is N/A when the action taken by the Board is designed for the primary purpose of interfering with the effectiveness of a SH vote. Ruling for P.

· Stroud v Grace (p 137 in Book) 
HELD: Blasius is accepted where BofD deliberately employed various legal strategies either to frustrate or completely disenfranchise a SH vote…there can be no dispute that such conduct violates Delaware law.

· Williams v Geier 
· HELD: The Business Judgment Rule is not implicated here because there was no unilateral Board action. Only by demonstrating that the Board breached its fiduciary duties may the presumption of the Business Justification Rule be rebutted.
· General Datacomm Industries(P) v Wisc Invstmnt Board(D)(p142 Book)

· ISSUE: P sought declaratory and injunctive relief regarding the validity of a bylaw proposed for consideration at P’s upcoming SH meeting. HELD: The lack of urgency cuts against the need to determine a potentially important issue of Delaware law in haste. Order denied.

NOTE: Bylaws are amended by vote of SH. However, where an immediate need is necessary, BofD can amend Bylaws (i.e. legal requirement)

2. SH authority to initiate action – 

Auer (D) v Dressel
· ISSUE: May the Corp President refuse to call a SH meeting…

HELD: No-the meeting, although called for by the SH, had proper purposes 

and must be called. 

C. The Legal Structure of Managing the Corp – the Role of Directors and Officers (p 53 LL)

1. Intro – the Management Function

a. The Business Concept

(1) Planning

(2) Organizing

(3) Directing

(4) Controlling

b. The Legal Concept – SH elect Directors, who appoint the Officers, who are responsible for Management.

c. Inside vs Outside Directors

2. Action by Directors

a. Appointment of Directors

b. Term as Directors

(1) Period of Appointment

(2) Resignation

(3) Removal

c. Formal aspects of Board Action – by Resolution or vote at properly called meetings at which there is a Quorum present

3. Action by Officers (p 55 LL)

a. Introduction – trend is for more responsibility and authority to gravitate to Officers

b. Tenure of Officers

c. Executives and their External Representation of the Corp

(1) Types of Authority – Officers act in an Agency role
(a) Authority

(b) Actual Authority

· Actual Express Authority – given to Officers in the Articles
· Actual Implied Authority – necessary and reasonably implied from Express Authority

(c) Apparent Authority – impression of authority created by some action by the Corp to a third Party.
(d) Inherent Authority 

(e) Unauthorized Acts-Ratification by Board makes them Authorized Acts

(2) Liability for Torts or Crimes – Corp is responsible for Torts or Crimes committed by Officers in the ordinary course of and within their scope of their employment

D. Formalities Required for an Action by the Board

1. “Level 1” Rules : The Governing Rules
a. Meetings

b. Notice

c. Quorum

d. Voting

2. “Level 2” Rules: Consequences of Non Compliance
a. Unanimous Explicit but Informal Approval

b. Explicit Majority Approval coupled with acquiescence by remaining Directors

c. Majority Approval or Acquiescence

E. Authority of Corporate Officers

1. President

2. Chairman of the Board

3. Vice Presidents

4. Secretary

5. Treasurer

6. Closely Held Corporations

7. Ratification

8. Terminology 

Schoonejongen v Curtis Wright Corp “Beyond the Board the Corp may validly act through its Officers as authorized Corp agents.”

F. Formalities Required for SH Action (p 57 LL)

1. Meeting and Notice

2. Quorum

3. Voting

a. Ordinary Matters

b. Fundamental Changes

c. Election of Directors

d. Written Consent

4. The Right to Vote

a. Introduction – SH annually vote to elect Directors…they exhibit indirect control over the Corp

b. Who May Vote –

(1) SH of Record who hold shares w/ voting rights
(2) Normally, right to vote follows legal title
c. Allocations of Voting Power 

(1) Proxies

(2) Voting Trust

(3) Pooling Agreements

(4) Fiduciaries

(5) Jt Ownership

(6) Pledges

(7) Brokers

d. Other Limitations on Voting Power of SH

(1) SH cannot make agreements w/r/t Voting powers which would interfere unduly w/ Minority SH or operations of Corporate system

(2) Majority Approval is typically all that is required

(3) SH Agreements for action as Directors typically not allowed

G. Types of Voting (p 60 LL)

1. Straight Voting – SH get one vote per share of stock held. 

2. Cumulative Voting – for electing Directors voting may be on a cumulative basis.
a. Each Voting share is given one vote for each number of directors to be elected. (i.e if SH has 100 shares and there are 8 directors, SH gets 800 votes. Can cast them ALL for one director, or vote for all 8 Directors, up to a total of 800 votes)
b. Way to avoid Cumulative Voting

(1) Classification of Directors – stagger the term of Directors 99 Directors, with 3 year terms with 3 being elected each year)

(2) Reduction in size of Board

c. Application: Cumulative Voting and Classification of Directors
Bohannan v Corporation Commission (1952)

HELD: A system of electing Directors on a staggered term basis does NOT deny Minority SH rights to Cumulative voting. 

3. Mathematics

4. Mandatory Cumulative Voting

H. Limited Liability of SH (p 44 LL)

1. The Corp as a Separate entity from its SH 
2. Exceptions to the Limited Liability rule
a. Situations where “Corporate Veil” may be pierced

(1) Fraud or Injustice – to outside Parties
(2) Disregard of Corporate requirements – where SH do NOT maintain the Corp as a separate entity

(3) Undercapitalization – in light of the liabilities, debts and risks Corp has

(4) Requirements of Fairness
b. Applications of Piercing the Corporate Veil (PCV): Defn  - The theory under which a Court will disregard the usual immunity of Corp Officers and SH to hold them liable for wrongful acts done in the name of the Corp

In Alabama, a person seeking to PCV must show Fraud in asserting Corporate existence or recognition of Corp existence will result in injustice or inequitable consequences. 

Prima Facia instances where one can PCV:

1. Undercapitalized Corp

2. SH Conducting Corporate activities

(1) Injustice
· Fletcher (P) v Atex (D1) and Eastman Kodak (D1 Parent)(D2) (p 163)

· Appeal by P from Summary Judgment for D in repetitive stress injuries lawsuit. P argued that lower Ct erred on “Alter Ego theory” determination. HELD: In Delaware Corporate veil can be pierced “where there is fraud or where it is in fact a mere instrumentality or alter ego of its owner.” To prevail on Alter Ego theory, P must show (1) that the P and sub “operated as a single economic entity (ie lack of segregation)” and (2) that an “overall element of justice or unfairness…is present.” 

(2) Undercapilization
· Walkovszky (P) v Carlton (D) (p 169 in Book)

· D owned and operated several taxi-cab companies, each of which held 1 or 2 taxi-cabs and each of which carried only minimum liability insurance. P was injured by taxi-cab of one of these companies. P alleged that the Corporations are in reality one coproration “operated as a single economic entity, unit and enterprise” and constituted a Fraud on the public. Appellate Ct held that a valid claim of action existed. D appealed. HELD: Principle relied upon…is Fraud. The enterprise does not become either illicit or fraudulent merely because it consists of many such Corps. Rev’d 

(3) Active participation by the Attorney-SH

· Minton (P) v Cavaney (D) (p 173 in Book)

· D, attorney for Seminol Corp, helped form the company which leased a swimming pool to the public. P’s daughter drowned in the pool and P obtained judgment against Seminol which could not pay. P sued D’s estate; d was a director and officer. HELD: Where an attorney participates in the affairs of an undercapitalized co. as director, officer and SH, he may be held personally liable if the Corp Veil is pierced. 

NOTE: This case did not decide that the Veil could be pierced; the Ct 

had to retry and decide.  

(4) Piercing the Corporate Veil

· Sea-Land Services Inc (P) v Pepper Source (D) (p 177 in Book)

· P was an ocean carrier who shipped peppers for D. P sued D for payment of freight bill, receiving Summary Judgment. P was unable to recover b/c D had been dissolved. P brought this action against D’s sole SH, Marchese (D2) individually and the other businesses that D2 owned. Trial Ct granted P’s Summary Judgment motion holding all Ds jointly liable. Ds appealed. HELD: Corp Veil may be pierced when the Ct can no longer differentiate twix Corp and Individual and it w/b unjust to protect the Individual. Corp Veil may be pierced if 2 reqmnts met: (1) M/b such unity of interest and ownership that the separate personalities no longer exist; and (2) Circumstances m/b such that adherence to the separate corporate existence would sanction a Fraud or promote Injustice. 

In determining if Corp is so controlled by Indiv or another Corp, 

the Ct looked to: (i) failure too comply with Corp formalities or 

keep sufficient business records; (ii) a commingling of Corp assets; 

(iii) Undercapitalizatn; and (iv) one Corp’s treatment of another 

Corp’s assets as its own.     Rev’d and remanded.

NOTE:  Inability by Corp to pay the Judgment does NOT 

automatically allow for PCV

(5) Parent-Subsidiary cases  United States v Bestfoods

· …where Parent Corp is sought to be held liable without piercing the Sub’s Veil on the grounds that the Parent directed the Sub’s operations, or some relevant portion of those operations and is therefore directly liable as a primary wrongdoer for wrongs committed on the course of those operations. 

PCV – Alabama Ct Cases have held allowable in the following situations:

1. Commingling of Funds/Assets

2. Diversion of Corp funds to NonCorp uses

3. Failure to maintain Corp formalities for subscriptions of Corp stock
4. Individ SH telling someone outside Corp he is personally liable for debts of Corp

5. Failure to maintain Minutes or Corp records

6. Identical equitable ownership (SHs) in 2 entities

7. Identical Directors and Officers who are responsible for supervision and management, between 2 Corps

8. Failure to adequately Capitalize Corp 

9. Absence of separately held Corp stock

10. Use of Corporation as a mere shell/conduit to operate single venture of Indiv or another Corp

11. Sole ownership of all stock by 1 person or 1 family

12. Use of same office by Corp and Individual SH

13. Employment of same Em’ees or Attorney by Corp and SHs

14. Concealment or Misrep of identification of ownership, management or financial interest of Corp AND concealment of personal business activities of SH

For Bar Exam, go to West Law, put in Ala and Pierce Corp Veil to read cases

I. Equitable Subordination of SH Claims (p47 in LL)
1. Alternative to Peircing Corp Veil where Corp has become insolvent and the SH are also debtors of the Corp and SH subordinate their debts to the claims of the other creditors.

J. Corporate Entity and the Interpretation of Statutes and Contracts
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