Book Chpt 5



I. SH INFORMATIONAL RIGHTS AND PROXY VOTING

A. SH Informational Rights under State Law

1. Inspection of Books and Records

a. Security First Corp (D) v US Die Casting & Develop (P) 
· HELD: SH MAY demonstrate a proper demand for the production of Corp Books and Records upon a showing, by a preponderance of the evidence, that there exists a credible basis to find probable Corp wrongdoing. SH need NOT actually prove the wrongdoing itself by a preponderance of the evidence

· NOTE: For purposes of Discovery, SH have a right to at least a limited inquiry into the Books and Records WHEN they have established some credible basis to believe that there has been wrongdoing

b. Notes on SH Inspection Rights

(1) Common Law

(2) Proper  Purposes Include:

· Determining Financial condition of Corp

· Ascertaining Value of Corp’s shares

(3) SH Lists – Cts are much readier to grant access to SH lists than to grant access to otherwise-confidential financial and business info

c. Notes on Record Ownership and the Record Date

2. Reporting Under State Law

B. SH Informational Rights Under Fed’l Law and Stock Exchange Rules

1. An Overview of the Stk Markets

a. Registered Securities

(1) Corp 

(2) Information

(3) Exemptions

(4) SEC

(5) Reports

(6) Additional

(a) Reports

(b) Reports

2. Periodic

3. Disclosure

C. The Proxy Rules

1. Background

2. Basic Provisions

· It

3. Proxy Solicitation Rules

a. Full

b. Fraud

c. SH

d. Remedies

4. Solicitation Rule

a. Defined 
5. False and Misleading Statements

a. Requirement of a Fact – 
b. Materiality

6. Coverage

7. Traditional Disclosure

8. Periodic Disclosure

9. Proxy Contests

10. Access to Body of SH 

11. Mechanics of Proxy Voting

D. The Proxy Rules: 

1. Mills (P) v Electric Auto-Lite (D) US Sup Ct (1970)
· HELD: Where the Misstatement or Omission in a Proxy has been shown to be Material, that determination itself embodies a conclusion that the defect was of such a character that it might have been considered important by a Reasonable SH who was in the process of deciding how to vote. There is no need to supplement
· NOTE: A Materially False or Misleading Proxy Stmnt MUST BE deemed to be the cause of a SH vote the Proxy stmnt solicits. Accordingly, where a SH seekss to set aside or enjoin a transaction approved by the SH on the ground tha the approval was solicited by a Proxy stmnt that involved Misstatements or Omissions, he need do nothing more to prove materiality

2. Virginia Bankshares Inc (D) v Sandberg (P)  US Sup Ct (1991)
· ISSUE: (1) Whether a statement couched in conclusory or qualitative terms purporting to explain Directors’ reasons for recommending certain corporate action can be Materially Misleading within meaning of SEC Rule 14a-9; (2) Whether causation of damages compensable under 14a can be shown by a member of a class of minority SH whose votes are NOT required by law or Corp Bylaw to authorize the Corp action s:t Proxy solicitation.
· HELD:  (2) There was no loss of state remedy to connect the Proxy solicitation with harm to minority SH irredressable under state law as the minority votes were inadequate to ratify the merger under state law.

· NOTE: Failure to Disclose under SEC Rule 14a

· Knowingly Making False Statements of Material Fact

· Minority SH MUST prove Causation of Damages

E. The Proxy Rules: SH Proposals – The SH may 
1. Inclusion in 

2. Mgmnt’s Omission if SH Proposals

a. Proposal 

b. Proposal

c. Proposal

(1) Personal

(2) Matters

(3) Matters

d. Election

e. Proposal

f. Burden of Proof

3. Roosevelt (P) v E.I. DuPont de Nemours (D) USCA Dist Colunbia (1992)
· HELD: A Private right of action is properly Implied from SEC Act of 1934 14a to enforce a Co’s obligation to include SH proposals in annual meeting Proxy materials.

· DISC: Rule 14a-8c7 Exception for Ordinary Business Operations which allows Corp to exclude from the Proxy information sought to be included thse matters that relate to Ordinary Business Operations.

· Ordinary Business Operations are Business decisions that are mundane and do NOT involve considerations of significant Business policies. These types of Decisions are NOT meant to be open for SH participation and debate. 

F. Proxy Contests

1. Rosenfeld (P) v Fairchild Engine an Airplane (D) 

· HELD: In a contest over Policy, as compared to purely personal power contest, Corp Directors have the right to make Reasonable and Proper expenditures s:t the scrutiny of the Cts when duly challenged, from the Corp for the purpose of persuading the SH of the correctness of their position and soliciting their support for policies which the Directors believe in Good faith are in the best interests of the Corp. 
· NOTE: Key is “Fair Dealing” and “Reasonable and Proper”

II
Chpt 6 – SPECIAL PROBLEMS OF CLOSE CORPS

A. Introduction – 

1. Brief Look at the P/S compared to Corp

2. Intro to Close Corp

a. Donahue (P) v Rodd Electrotype CO (D) 

· DISC: A Close Corp is typified by (1) Small number of SH; (2) No ready market for the Corp stock; and (3) Substantial Majority SH participation on the Management, Direction and Operations of the Corp…                 

The Close Corp bears striking resemblance to a P/S…in that the relationship among the SH must be one of Trust, Confidence, and Absolute Loyalty if the enterprise is to succeed. 

· HELD: SH in the Close Corp owe one another substantially the same Fiduciary Duty in the operation of the Enterprise that Partners owe to one another.

B. Special Voting Arrangements at the SH Level

1. Voting Agreements

a. Ringling Bros..v Ringling  Sup Ct Del (1947)

· HELD: Generally speaking, a SH may exercise wide liberality of Judgment in the matter of Voting and it is NOT objectionable that his motives may be for personal profit or determines by whims or caprice, so long as he violates NO DUTY owed to his fellow SH. The ownership of Voting stock imposes no legal Duty to vote at all. 

A group of SH may without impropriety vote their respective shares so as to obtain advantages of concerted action. They may lawfully contract with each other to vote in the future in such a way as they or a majority of their group, from time to time determine.

NOTE: For Arbitration to be valid in Alabama:

1. MUST be Voluntary Agreement

2. MUST involve Interstate Commerce

b. Voting Trusts – 

1. Device whereby SH separate voting rights in, and legal title to, their shares from Beneficial ownership, by conferring the Voting rights and legal title on one or more Voting Trustees, while ultimately retaining right to distributions and appreciation.  

2. Validity – most States have statutes that explicitly validate Voting Trusts.

c. Classified Stock and Weighted Voting

C. Agreements Controlling Matters within the Board’s Discretion

1. Voting arrangements such as Voting Trusts are decided on a SH level. 

a. However issues most important to SH in a Close Corp are determined on a Board level – i.e. Managerial Positions and Compensation and Dividends

b. McQuade v Stoneham

· DISC: SH may NOT, by agreement among themselves, control the Directors in the exercise of the judgment vested in them by virtue of their office to elect officers and fix salaries. Their motives may NOT be questioned so long as their acts are legal. The Bad Faith or the improper motives of the Parties does NOT change this rule. Directors may NOT by agreements entered into by SH abrogate their independent judgment. 

c. Galler v Galler  Sup Ct Ill (1964)

· DISC: Where..no complaining Minority interest appears, no Fraud or apparent injury to the public or creditors is present, and no clearly prohibitory statutory language is violated, we can see no valid reason for precluding the Parties form reaching any arrangements concerning the Management of the Corp which are agreeable to all.

D. Supermajority Voting and Quorum Requirements at the SH and Board Level

1. Sutton v Sutton 

· HELD: There is nothing inherently unfair or improper about a voluntary organization’s consensual decision to assure protection for minority SH, and SH are NOT without remedies where deadlocks do arise. 

E. Fiduciary Obligations of SH on Close Corps

1. Wilkes v Springside Nursing Home Inc 

· HELD: When Minority SH in a Close Corp bring suit against the Majority alleging a Breach of the strict Good Faith duty owed to them by the Majority, we must carefully analyze the action taken by the controlling SH in the individual case. It must be asked whether the Controlling group can demonstrate a legitimate business purpose for its action…

If called on to settle a dispute our Cts must weigh the Legitimate Business Purpose, if any, against the practicability of a less harmful alternative. 

· i.e. balancing Good Business sense against the Minority SHs

2. Merola (P)  v Exergen Corp (D)

· FACTS: P alleged that D was a Close Corp and it president, as Majority SH, violated his fiduciary obligation to the P as a Minority SH by terminating his employment without cause.

· HELD: The Controlling group in a Closely Held Corp MUST have some room to maneuver in establishing the business policy of the Corp. Not every discharge of an at-will em’ee of a Close Corp who happens to own stock in the Corp gives rise to a successful breach of Fiduciary claim. 

F. Valuation

1. Delaware Block Method – where court values a Corporation by

a. Determining Market Value of Corp’s stock, Value of Corp’s Net Assets and Corp’s Earnings Value;

b. Ct assigns weight to each of the Values, depending on such factors as comparative reliability of each factor;

c. Court sums the elements of Value as adjusted by their relative weights.

2. Libeau v NC Bancorporation, Inc (p 304) 

HELD: Valuation of the stock calculated as follows:

1. Comparative Company Approach – 5 steps

a. ID comparable corps

b. ID multiples of earnings and book value at which these corps trade

c. Compare target corp’s financial fundamentals to these comparable corps

d. Make certain adjustments to target corps as result of (c)

e. Add control premium for target corp

2. Discounted Cash Flow approach – 4 steps

a. predict future cash flow of target corp 

b. discount future cash flow to present value

c. add terminal value

d. applying control premium

3. Comparative Acquisition approach – focuses on multiples of target corp’s last 12 mths earnings and its tangible book value

4. Target Corp’s Remaining Assets (i.e. subsidiaries and non-core investments)

5. Fair Value Computation – sum of the above 4 techniques.

G. Restrictions on transferability of Shares and Mandatory-Sale Provisions

1. Allen v Biltmore Tissue Corp

2. Gallagher v. Lambert 

H. Dissolution for Deadlock

1. Wollman v Littman

I. Provisional Directors and Custodians

J. Dissolution for Oppression and Mandatory Buy-Out

1. Matter of Kemp & Beatley, Inc.

2. McCallum v Rosen’s Diversified, Inc.
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